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PREFACE.

Tre peaccful administration of private law by judicial
tribunals involves the exercise of the supreme power of the
state as much as does its assertion by the military force.
The question—From whom does the law, upon which the
relations of private persons depend, derive its authority ¢—is
one which judicial tribunals are always answering, though the
investiture of the supreme power is a fact which, in the nature
of the case, cannot be determined by any exercise of the judi-
cial function. A division of opinion upon this question can
hardly be said to exist in any political community, unless it
has been exhibited in a conflict of judicial decisions. If, in
any community, opinions had been greatly divided on this
question, an appeal to force could not have been distant. The
presence of civil contest proves that in the United States a
conflict of judicial opinion upon this question must have pre-
viously existed. ,

In the greater part of the cases cited in this volume it has
been necessary for the judiciary to determine the operation
of the first and second sections of the fourth Article of the
Constitution of the United States. Under any view of the
origin and operation of that Constitution, these provisions
are distinguishable as having some important bearing on that
portion of the private law of the United States which, in its
effect, most nearly resembles international law. It is evident
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that the judicial exposition of law which may be thus charac
terized involves, in an eminent degree, the recognition of the
supreme or sovereign power in its actual investiture and exer
cise. A remarkable conflict of judicial opinion on the ques
tion of the investiture of sovereign power in the United an¢
several States has been exhibited in the cases above spoker
of.

That the courts of the slaveholding States, in concert witl
their other organs of public action, have long, with increasing
unanimity and clearness, regarded the Constitution of the
United States in the light of an international compact between
the several States, as individuals originally possessing and
continuously retaining all the attributes of independent na-
tional cxistence, will not be questioned by any at all con-
versant with the history of judicial decision. IIas, then, the
conflict of judicial opinion, above indicated, becn exhibited
only as one existing between the respective courts of the two
geographical sections now arrayed against each other in the
attitude of belligerents ¢

From the united action of the people of the Northerr
States in vindicating the nationality of that People of the
United States in whose name the Constitution was declared.
it might be inferred that the judiciary of the Northern States
had maintained this view with a uniformity and distinctness
equal to that of the Southern courts in supporting the con.
trary doctrine. But the opinions cited in this volume, in
cases arising out of the existence of slavery, may show that,
while Southern jurists have relied upon the State-Rights
theory to maintain the claims of slave-owners and of the slave-
holding States in these international or gwasi-international
cases, the courts and jurists of the Northern States, in main-
taining freedom of condition against those claims, have, more
especially within a few years past, with almost equal readi-
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ness, resorted to the same theory of American public munici-
pal law.

As, under this view, the Constitution exhibits less of the
character of positive law and more that of a treaty, the legis-
lative and executive functionaries of States, in both sections,
have, at the same time, been induced more and more to claim
cognizance of matters arising under those parts of the Con-
stitution which, in effect, are most international. Hence, in
the application of these provisions of the fourth Article to the
relations of private persons, the legislative, executive, and
judicial functions in the several State governments, instead
of being combined in their ordinary co-ordinate action, have
been more and more involved as competitors,—each in turn
seeming to assume an incongruous prominence in asserting
the interests of private persons as matters in which the States
themselves were the parties claiming rights of and owing
obligations towards each other as such.

It is in the agitation of The Slavery Question, almost ex-
clusively, that those doctrines of State sovereignty have, dur-
ing the last thirty years, been exhibited, upon which practical
secession is claimed to be legitimate public action; and as
those who were most opposed in their moral and political
preferences in respect to slavery were at the same time Amost
in harmony on this subject, in view of totally different ends,
it could be no occasion for surprise if these doctrines had
been found to have gained greatly in acceptance, during that
agitation, in the Northern as well as in the Southern States.

It may even have been that, among those who, by train-
ing, association, and public profession, had been most strongly
bound to the recognition of an integral people of the United
States and of political nationality co-ordinate with the exist-
ence of the States and supporting the Government of the
Union, there were some who, studying the course of juristical
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opinions, supposed a virtual revolution as having silently
occurred by a change in the popular conception of the Union.
Some such may have imagined a change, on the part of the
people themselves, in the recognition of their own possession
of sovereign power, as though the political nation had aban-
doned possession of those powers which, at the beginning, it
had delegated to a national Government, while, simultane-
ously, those powers had passed to the States, severally, con-
tinuing to be exercised by a general Government, as by the
delegation of those States; whereby the Government of the
Union, ceasing to be a national Government, became a federal
Government—the agent of a Confederacy, in the sense of a
league of many, each intrinsically a di's;inct possessor of the
sum of powers belonging to every sovereign nationality.

A change in the location of sovereign power, the time and
manner of which should not be discernible except by the phil-
osophic publicist, may be hardly possible even in theory ; vet
the idea of some such possible constitutional change may
have so impressed many acute minds that, when the practical
attitude of secession by a State came following on the theo-
retical assertion of State sovereignty, a necessary pause for
recollfction may have exhibited the aspect of acquiescence, on
the part of the people of the Northern States, in the doctrine
and its consequences.

It may be safely asserted, as matter of history, that from
the very genesis of the Constitution the doctrine of a compact
between the States has generally exhibited itself as in affinity
with the doctrines of ¢ the social compact,” of individual con-
sent as underlying all the institutions of civil society, and of
government as that which exists by the choice of the
governed. When professed jurists would speak of revolu-
tion, or power to resist the Government, as a legal right—
where high judicial authority might be cited for the assertion
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that there are no subjects in republican governments—it was
natural enough to question whether allegiance be any duty of
the citizen. The existing works on public law are, for the
most part, the production of men who wrote either under
monarchies or in the interest of monarchy. There are prob-
ably now in other countries, and even in those islands where
the Constitution of England is the law for king as well as
people, some who hold that without royalty there can be no
loyalty, and regard sedition, privy conspiracy, and rebellion
as things which, by the nature of the case, can have no exist-
ence, a8 crimes, in republics, where the people rule. Among
ourselves the doctrine of popular sovereignty has, of late
years especially, been announced in propositions which would,
logically, make the individual member of society independent
of the governments which the people have established, and,
practically, recognize a state in every chance aggregation
in which the phenomenon of a numerical majority might be
discernible.

In their reliance on the dogmas of this school, as in the
predilection for State Rights, there was a remarkable resem-
blance between parties most diametrically opposed in action
reipecting slavery. The a prior: assumptions upon which
these doctrines were based are equally convenient to make a
status natural or to make it unnatural ; would throw the pre-
sumption of law and burden of proof with equal ease on cither
side of a legal controversy, and, as might be required, either
carry the negro, as property, into unoccupied Territories, or
invest him everywhere with the prerogatives of the citizen.

That such theories have been resorted to in supporting
contrary interests in the slavery question, even when sub-
jected to judicial discussion, may appear from cases given in
the following pages.

It would require documentary proof of amother class to
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show that with these theories the kindred doctrine of a
“ higher law,” by which all positive law, municipal or consti-
tutional, private or public, should be measured, not only by
the judiciary, but by the individual citizen, in calculating the
limits of his obedience, was simultaneously embraced by the
extremists of the respective advocates of both these contrary
or contending interests; while such law has been as easily
produced, when wanted, on either side, for attack or defence.
In the name of a “ higher law,” the Acts of Congress prohibit-
ing the African slave trade have been denounced before
Southern legislatures and in Southern conventions, while, on
Northern platforms and in Northern legislatures, another law
of the same sort has been invoked to invalidate provisions of
the national Constitution and legislation, whether State or
national, devised to carry them into effect.

To a stranger, who, without knowing the history of these
theories in weakening the popular perception of the foun-
dation of our civil institutions, had observed the apparent
quietude with which the first pretensions of seceding States
had been received, the suddenness and emphasis with which
the people of the Northern States asserted their belief in
national existence might seem political inconsistency.

The legitimate consequences of such theories, when ex-
hibited in State secession as practically asserted during the
past year, must, sooner or later, have produced war, had they
been the burden of the Constitution itself. Had not, by con-
scious or unconscious misleading, the whole subject of the
foundation of government and law become obscured in the
mind of the people of the Northern States, and had not this
fact been observed and its consequences calculated upon, it is
probable that none in the Southern would, at this time at
least, have attempted to sever the national unity. For this
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obscuration, the legal profession, and more particularly the
Jjudiciary, are principally responsible.

The subject of constitutional or public law has received, of
late years, but little consideration from the profession, in com-
parison with that bestowed upon it at an earlier period,—and
this thongh new questions under that law have been continu-
ously presenting themselves upon which the carlier writers
had bestowed little or no attention. The fourth Article has
always been an ‘“uncxplored part of the Constitution.” The
received commentators have hardly touched upon its pro-
visions. This volume may be claimed to exhibit the first
attempt at collating the various decisions bearing on the in-
terpretation and construction of its several clauses, and de-
riving some general canons for their application in determin-
ing the rights and obligations of private persons.

It has been remarked by foreign jurists that there must be
a portion of the private law of the United States which is like
international law in its effect. As this portion is greatly de-
termined by the clauses of the fourth Article, so it is obvious
that they cannot be applied without judicial reference to the
principles of international law, public and private, as received
by all civilized nations. But, as yet, the judicial exposition
of the international or quasi-international questions arising
under this-Article has not elicited any great degree of admira-
tion in any quarter.

The attempt to exhibit these important provisions of the
Constitution, upon which some of the leading decisions of the
American courts have been founded, in connection with ele-
mentary doctrines of private international law, is a presump-
tion on the part of the writer for which no excuse can be
offered, if it be a presumption. The understanding of these-
clauses is, however, indispensable to the fair consideration of
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the questions relating to slavery under the Constitution of the
United States; and on these seribimus, indocti doctique.

The doubt will naturally suggest itself, whether the ques-
tions discussed in this work are not about to pass, or have not
already passed, out of the sphere of juristical discussion, and
are not now to be determined by the sword. That the
present volume should be published under the existing state
of public affairs, was certainly not foreseen by the writer
when the work was begun. That these questions, in connec-
tion with public law, may be greatly modified by events
presently occurring, need not be disputed : guz vivra verra.
Every student of the history of jurisprudence knows, however,
that private law is a very long-lived thing; one which even
great revolutions are sometimes incffectual to change. But
whatever its consequences on the law of personal condition
may be, it is certain that the opinions and decisions cited in
this work are not the least among the causes of the existing
civil contest.

New York, January, 1862.
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Pace 1, lines 8 and 2 from the bottom of the text, dele ‘territorial jurisdictions
and.”

Pages 219, 220, for *“ State” and “ States,” where they occur in section 581, read,
‘“sgtate” and *states.”

Page 234, in the heading of the Chapter, dele “ TRE suBsEcT CONTINUED,” and after
‘“ PROVISIONS,” insert, ‘ OF THE FIRST AND S8ECOND SECTIONS.”

Page 286, line 17 from top, for “ 499,” read, ““ 409.”

Page 861, line 19 from top, after “report,” insert, “in 20 New York Reports.”

Page 878, line 19 from top, for “ Himsley’s,” read, *“ Helmsley’s.”

Page 881, line 13 from top, for “Ohio. The case is not as yet reported,” read,
“ Ohio, 24 Howard, 66.”

Page 446, lines 12 and 13 from top, for “ 12 Wendell, Chief Justice Nelson,” read,
“12 Wendell, 811, Judge Nelson.”

Page 447, line 1 of text, for *“311,” read, “325, and line 1 of note, for “311,”
read, “3819.”

Page 521, line 19 from top, for “3 Wisc., 157. In this decision the three,” read,
“8 Wisc., 157, the three.”

Page 554, line 23 from top, for “ Nelson, Ch. J.,” read, ““ Judge Nelson.”

Page 674, line 22 from top, for “(1868),” read, ““(May, 1859).”

Page 698, lines 5 and 7 from the beginning of the section, dele *“ demand or” and
‘“ demandant or.”

Page 703, line 1 of note 2, for “ Hemsley’s,” read, *“ Helmsley's,”

Page 760, line 1 of text, for “ten,” read, “nine.”



THE LAW

FREEDOM AND BONDAGE.

CHAPTER XVII.

THE LOCAL MUNICIPAL LAWS OF THE UNITED SBTATES AFFECTING
CONDITIONS OF FREEDOM AND IT8 CONTRARIES. THE SUBJECT
CONTINUED. LEGISLATION IN THE ORIGINAL THIRTEEN STATES ,
THE STATES KENTUCKY, TENNESSEE, VERMONT, MAINE, AND
THE DISTRICT OF COLUMBIA.

§ 540. In making that historical abstract of legislative
action having the character of local municipal law in the
United States which was proposed in the preceding chapter,
it will be convenient to classify the several States and Terri-
torial Districts into three divisions, and present their several
local statutory law in three corresponding chapters.

1. The first of these divisions will comprehend the original
thirteen States, the District of Columbia, and the four States
formed in territory which, before, had belonged to one of the
older States.’

2. In the second will be classed the territorial jurisdictions
and States formed in territory ceded to the United States by
the older States.

' Ante, §§ 537-539.

* Harcourt v. Gaillard, 12 Wheat., 526 :—at the close of the revolution “there

was no territory within the United States that was claimed in any other nght
than that of some one of the confederated States.”

voL. 1.—1
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1801, c. 21. Against dealing with slaves on vessels. 2
Shep. 326.

1803, c. 97. An act authorizing the removal of slaves from
the county of Alexandria, in the District of Columbra, tnlo
this Commonwealth.' 3 Shep. 6, c. 119. Declaring what
shall be unlaxcful meetings of slaves. 3 Shep. 108. Recites
that it is a common practice *‘for slaves to assemble in con-
siderable numbers, at meeting-houses and places of religious
worship, in the nights, which if not restrained may be produc-
tive of considerable evil to the community;” provides for
breaking up such and for punishment.

1804, c. 11. Amending the last general slave act. 3 Shep.
123. Sec. 1. Provides punishment by fine and imprisonment
for carrying slaves out of the State without consent of owners.
2. That masters of vessels who, having slaves on board, shall
sail out of the limits of the county, and persons traveling by
land who shall protect or assist slaves, to prevent their being
stopped, shall be within the act. 5. “That it shall not be law-
ful for the overseers of the poor who may hereafter bind out
any black or mulatto orphan to require the master or mistress
to teach such orphan reading, writing or arithmetic.” , C.
12. Amending and explaining the act of 1803, c. 119; it
shall not prevent masters taking their slaves to places of re-
ligious worship conducted ‘“ by a regularly ordained or li-
censed white minister.” Ib. 124.

1806-6, c. 63. An amending act, 3 Shep. 251. Slaves, if
brought into the State and kept therein more than one year,
shall be forfeited and sold. Other penalty for bringing in
slaves. Sec. 10. That if slaves thereafter emancipated shall re-
main in the State more than twelve months thereafter they
shall forfeit the right to freedom and be sold. (Act of 1815-16,
c. 24, provides how emancipated slaves may remain in the
county or corporate town on obtaining certificates.) ——, c.
94. An act regulating free negroes, 2 Shep. 274, prohibits
their carrying fire-arms without license.

1806, c. 12. Amending law of 1805, c. 63. 3 Shep. 290.
Persons leaving the State with view to return may bring back

! See Law of 1788.
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State penitentiary for punishment by ¢ stripes, transportation,
and sale.”

1826-17, c. 26, sec. 1-6. Giving remedy by attachment
against the vessel where a party has cause of action against the
master for carrying away slave, &c. 7,8. Sale of emanci-.
pated slaves, for remaining in the State, to be decided on by the
court instead of overseers of the poor.

1830.—An amended Constitution. Bill of rights as before.
By Art. ITI. sec. 14, the right of suffrage is limited to whites.

1830-1, c. 39. Amending theslave code. Sec. 3. Prohibits
meetings for teaching free negroes or mulattoes reading or
writing. 4. Penalty on whites for assembling with negroes
for that purpose. 5. Penalty for assembling with slaves for
such purpose, or teaching any slave for pay. (This, apparently,
does not apply to the gratuitous instruction of slaves, nor pre-
vent private instruction of free blacks by other persons of color.)
Code of 1849, p. T47.

1832, c. 22. An amending act, contains new cnactments
against preaching by slaves and free negroes, and against slaves
attending any preaching of a white minister, at night, without
written permission. 3. “ No free negro or mulatto shall here-
after be capable of purchasing or otherwise acquiring perma-
nent ownership, except by descent, to any slave other than his
or her husband, wife, or children.” (Code of 49, p. 458.)
7. Punishment for writing or printing anything advising per-
sons of color to rebel, &c. Code of 1849, p. 746.

1834, c. 6S. Amending, prohibits the immigration of free
negroes' and provides for corresponding precautionary and pu-
nitive measures, police regulations, &c. Code of 1849, p. 747.

1836, c. 66. An act to suppress the circulation of
incendiary publications, and for other purposes, recites:
¢ Whereas attempts have recently been made by certain aboli-
tion or anti-slavery societies, and evil disposed persons, being

! According to the Richmond Enquirer, Feb. 21, 1855, Mr. William Church
having been arrested for violating this law, by bringing back to the State the
woman 8ylvia, whom he had carried with him to New York, from Virginia, where
she had been his slave—they having been in New York twelve months,—the Mayor
of Richmond discharged the prisoner on the ground thAt the woman was still a
slave. Compare the proviso in the law of 1798, c. 2.
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York to surrender fugitives from the justice of this State,” for
the condition above stated. The above acts are repealed, ex-
cept as to the county of Accomac, by c. 96 of 1846." See the
present law as to vessels generally, Code, p. 730.

1847-8.—A criminal code, e. 2, sec. 5, provides punish-
ment of death for advising or conspiring -with a slave to rebel,
&ec. c. 10, offences against public policy. Sec. 2240, con-
tain re-enactment of former provisions. 22-24, impose
duty, under penalty, on postmasters to give notice, to some
justice, of books, &c., received, tending to insurrection; em-
powers justice to burn the same and to commit the receiver,
&c. 34-37. Various provisions against free negroes remain-
ing in the State under penalty of being sold. 38-40. Punish-
ment of whites instructing slaves. Rev. Code, c. 194.'

1849.—The Revised Code in which the existing law on
this subject appears to be substantially re-enacted in a more
systematic arrangement ; with marginal references to the origi-
nal date of the law and to the cases.” See Title 30, slaves and
Jree negroes, in several chapters, relates to their general condi-
tion. Title 54, Crimes and punishments; c. 198, Offences
against public policy, sec. 22-40,%and c. 200, gffences by negroes.
In c. 3, sec. 1, the right of citizenship of the State is limited
to free white persons.

1861.—A Revised Constitution’ preceded by the declara-
tion of rights of June 12,1776. Sec. V. art. 19, provides,
“Slaves hereafter emancipated shall forfeit their freedom by
remaining in the commonwealth more than twelve months after
they become actually free, and shall be reduced to slavery
under such regulations as may be prescribed by law.”

! A negro slave is a ]person against whom a free person may commit the offence
of malicious or unlawfu shootinﬁ, stabbing, &c., under the act of 9th Feb., 1819,
Cfarver’s case, 5 Rand. 660. Dolly Chapple’s case; 1 Vir. Cases 184, under an act
of 1803.

? The historical notes of the compilers are also very valuable.

? By art 20, ““ the General Assembly may impose such restrictions and conditions
as they shall deem proper on the power of slave owners to emancipate their slaves,
and may pass acts for the relief of the commonwealth from the free negro popula-
tion, by removal or otherwise.” 21. “The General Assembly shall not emanci-
pate any slave or the desctndant of any slave, either before or after the birth of
such descendant.”
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emancipation, Sess. L., p. 260. An act of 1823, Sess. L. c.
563, directs the county court, on the emancipation of slaves,
to issue a certificate thereof. Acts of 1841, c. 92, 1842, c. 91,
require bond against becoming chargeable, &c., to be taken
thereafter, in cases of emancipation.’

1823.—An act to prevent the removal of persons of color
who may be bound to service. 2 Morehead and Brown, 1293.
An act of 1825, Sess. L. p. 137, provides for binding out poor
free children of color. Sec. 4 of the same, that any negro
not cJaimed as a slave may get free papers.’ . An act to
prevent masters of vessels and others from employing or remov-
tng persons of color from this State. Assembly acts, c. 675.
Additional is act of 1827, Sess. L. p. 178. An act of 1831,
Sess. L. 54, enacts that ferrymen on the Ohio river shall not sct
slaves over from this State.

1830.—An act amending the slave code. 2 Mor. and Br.
1302, 1480, declares penalties for enticing away slaves," for
concealing or assisting them in escaping, directs that slaves, if
inhumanly treated, shall be taken from their masters and sold
to others. An act of 1840, Sess. L. 123, that free negroes, &c.,
concealing slaves, shall be punished by whipping.

1834.—An act that free persons of color convicted of
vagrancy or keeping disorderly houses may be hired out for
three months. 2 M. and B. 1221. ’

1836.—An act to secure the reward of persons appre-
hending fugitives, Sess. L. 436. Another of 1838, increases
the reward in such case, Sess. L. 158. . An act to prevent
dower slaves being removed from the State, Sess. L. 361.

1838.—An act prohibiting slaves from traveling, Sess. L.
155.

! Ned v. Beal, 2 Bibb. 298, issue of a woman who is by a will to be free, at a
future time, born before that time are slaves. But the rule may depend on the
question whether the condition of such woman is still that of chattel slave or of a
legal person owing service. In the Roman law such persons (statu liberi, Dig.
L. xl t. 8, § 1) were still res, to whom the law of increase liplied (Vol. L p. 211,
n.), but where bon of a legal person has supervened, the doctrine may not
apply. See Ruffin, J. in Mayho v. Sears, 8 Ired. 226; 1 Cobb on Slavery, 77, 78,
and cases, and post, Del. law of 1810, and cases.

? Gentry v. McMinnis, 8 Dana, 382, all of not less than one-fourth negro blood
presumed slaves.

? See in 2 West. L. Journ. 238, case of Delia Webster, in 1844.

¢ As to liability of stage proprietors, Johnson &c., v. Bryan, 1 B. Mun. 292,

VOL. IL—2
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this commonwealth, or some other State or Territory of the
United States, or such free negroes as may hereafter be sold
into slavery under the laws of this State, and the future de-
scendants of such female slaves. 2. Every person who has
one-fourth, or other larger part, of negro blood, shall be deemed
a mulatto, and the word negro, when used in any statute, shall
be construed to mean mulatto as well as negro.” 3. Slaves,
after this chapter takes effect, shall be deemed and held per-
sonal estate, &c. Amending are 1854, Sess. L. 163; 1856,
Sess. L. p. 73 ; 1857-8, p. 5 ; and see R. 8. of 1860.

§ 543. LEGIsLATION OF THE STATE OF MARYLAND.

1776, Nov. 8. A Daclaration of Rights. Art 3. “That
the inhabitants of Maryland are entitled to the common law of
England, &ec., &c. In Art. 5, it is said, “ Every man having
property ia, a common interest with, and an attachment to the
commuyity, ought to have a right of suffrage.” There is no
attribution of rights as inherent, natural, or inalienable. In
Art. 17, “ Every freeman ” ought to have remedy, &ec. In Art.
21, “ No freeman ought to be taken,” &c. By the Constitu-
tion, adopted Nov. 8, electors for delegates are “ all freemen,
residents,” &c. An act of 1801, c. 90, altering the qualification,
restricts suffrage to whites. See 1809, c. 83; 1810, c. 33.

1788, c. 28. An act to prohibit the bringing of slaves
info this State. Temporary. Amending are, 1791, c. 57;
1794, c. 43, c. 66; a new act, 1796, c. 67.

1790, c. 9. Amending 1752, c¢. 1; and 1791, c. 75; con-
cerning petitions for freedom ; both rep. by 1796, c. 67.

1787, c. 33. Against slaves being permitted to hire them-
selves out. Suppl. see 1817, c. 104 ; see Code, Art. 66, §§ 26-31.

1796, c. 67. An act relating to negroes, and to repeal, &ec.
Prohibits introduction of slaves generally, but exceptions as to
persons coming to reside. (Exceptions are made by many
public and private acts of later date. See 1797, c.15; 1798,
c. 76; 1812, c. 76; 1813, c. 55; 1818-9, c. 201.) Sec. 5.
Against voting, &c., by slave manumitted since, &c., and re-
ceiving their evidence against whites. 12,13. Repeal 1752,c.1,
and allow manumission by will. 14. “ Whereas it is contrary






LAWS OF MARYLAND. 21

imprisonment. See also 1819-20, c. 159.) —— ¢. 171. The
condition of the issue born of female slaves during limited
servitude, to be slaves, if not otherwise regulated by the manu-
mittor of the mother.’

1810, c. 15. Relating to manumissions and to protect
slaves, who are such for a limited time, from being sold out of
the State. See 1817, ¢. 112; 1824-5, c. 85, 171, of like
purpose. ——, c.68. For the free discharge of negroes impris-
oned as runaways, when not claimed, &c. See 1817, c. 112.

1814-6, c. 92. Repeals 1728, c. 4.

1817, c. 227. For the protection of owners in certain
counties, also 1820-1, c. 88, containing ordinary provisions.

1818-9, c. 157. (Suppl. to 1809, c. 138.) Punishment for
enticing slaves to run away. Suppl. is 1827-8, c. 15,; c. 208,
limiting the use of jails by private owners.

1821, c. 240. Substitutes whipping as a punishment of
slaves, instead of cropping the ears, as by 1723, c. 15.

1826-6," c. 93. Free negroes, instead of being imprisoned
for crimes are to be whipped, or may be sold for slaves for
term of years, to be taken from the State; by 1826-7, c. 229,
§9, are to be imprisoned and then banished under penalty of
being sold as slaves for term, &c. _

1831-2, c. 281. An act relating to the people of color in
this State, providing a board of managers, fund, &c., for the
removal of free people of color to Liberia, in connection with
the State Colonization Society. Suppl. are 1832-3, c. 145,
c. 296, c. 316.°

1831-2, c. 323. An act relating to free negroes and slaves.
Forbids introduction of slaves, either for sale or residence, and
the immigration of free negroes (see Code, art. 66, §§ 44, 51);
imposes many disabilities on the resident free people of color,
and contains provisions tending to their removal and to induce
emigration to Liberia. This was the leading act, amended by
laws of 1832-3, c. 40; c. 317, ‘which combine the exceptions

1 See ante, p. 17, note 1.

* From 1821 to 1826 Resolutions were yearly passed by the legislature on the
grievance in the encouragement given in Pennsylvania to the escape of slaves.

* It may be proper to observe here that the Am. Colonization Soc. is merely a
private corporation under the law of the State.
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justices to search any free negro or mulatto suspected of having
“abolition papers,” &c., ““ using as little violence to the feelings
of spch free negro or mulatto as is compatible,” &e. s C.
281. An act to prohibit the formation and assemblage of secret
socteties of megroes. See Code, Art. 66, §§ 58-66; Art. 30,
§§ 146-150."

1846-6, c. 310. Recites that in case of slaves, ‘trans-
portation or banishment is no adequate punishment for the
higher grades of offences,” &c.; enacts punishment as of other
persons, reimbursement of owners, &c. Supplemental is,
1849-50, c. 124. But sale and transportation of negroes for
crimes is restored by Code, Art. 30, §§ 194-200.

1846-7, c. 27. Removes the distinction made by sec. 2 of
c. 13, of the act of 1717, between  persons professing the Chris-
tian religion and those not,” &c., and enacts “ that no negro
or mulatto slave, free negro or mulatto, or any Indian slave or
free Indian, natives of this or the neighboring States, be ad-
mitted and received as good and valid evidence in law in any
matter or thing whatsoever that may hereafter be depending
before any court of record or before any magistrate within this
State, wherein any white person is concerned.”

1849, c. 165. An act to repeal all laws prokibiting the in-
troduction of slaves into this State,—with exception of slaves
convicted for crimes. Penalties for bringing and buying such
slaves. (See1 Code 0of 1860, p. 450.) ——, c. 296. Criminal law ;
new penalties for enticing slaves to run away.

1861, May. A new Constitution, adopted in Convention.
Decl. of Rights. Art. 1. Declares that “all government of
right originates from the people, is founded on compact only,”
&c., and that the people have always the power to alter, &ec.

1 A resolution of Feb. 28, 1844, for application to Congress for a law making
the rescue of fugitive slaves a criminal offence.

? Compare the alteration of the Constitution by the legislative act of 1887, c.
197. See opposite note 1.
. Art. 21 of this Bill of Rights declares, “ That no free man ought to be taken

or imprisoned,” &c., but “ that nothing in this article shall be so construed as to

prevent the legislature from passing all such laws for the government, regulation,
ahd disposition of the free colored pognlation of this State as they may deem neces-
sary.” Art. 1IL sec. 43, in the Constitution. * The legislature shall not pass any
law abolishing the relation of master and slave as it now exists in this State.”
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nent seat of the government of the United States. 1. Stat. U. 8.
130, sec. 1. “That a district of territory not exceeding ten
miles square, to be located as hereafter directed, on the river
Potomac, at some place between the mouths of the eastern
branch and the Connogocheque, be and the same is hereby ac-
cepted for the permanent seat of the government of the United
States, provided nevertheless, that the operation of the laws of
the State [Md.] within such district shall not be affected by
this acceptance until the time fixed for the removal of the gov-
ernment thereto, and until Congress shall otherwise by law
provide.” An amending act of 1791, 1. St. U. 8. 214, includes
Alexandria town and county from Virginiain this act.' Retro-
ceded in 1846.

1801.—An act concerning the District of Columbia, I1.
St. U. 8. 1083, sec. 1, that the laws of Virginia and Maryland
respectively shall continue in force in the portions of the Dis-
trict ceded by them. . A supplementary act, II. St. U. 8.
115, sec 6, ““ that in all cases where the constitution or laws of
the United States provide that criminals and fugitives from
justice or persons held to labor in any State escaping into
another State shall be delivered up, the chief justice of the
said district shall be and heis hereby empowered and required to

ture of the State in which the same shall be, for the erection of forts, magazines,
arsenals, dockyards, and other needful buildings.” But mere purchase of title for
these purposes does not give jurisdiction to the United States. Story’s Comm. §
1227 and citations, Cohens v. Virginia, 6 Wheat. 424, and Story’sComm. §§ 1228—
1235, is aleading case on the nature of the power of Congress. It is therein held
that the legislation of Congress for the District is not like that of a territorial legis-
lature, local in its extentl,lﬂ:t is the act of the legislature of the Union; and, it
would seem, has national extent while derived from national authority, or that Con-
gress ml{v Eive it that extent. The question might occur in connection with the
subject of this treatise, if Congress should enact a law determining the status of
persons within the District, whether such law had beyond the District any greater
- effect than a State law would have. It seems too that the status of persons within
the District rests now on national authority; =8 much so as if it had been there
established by an act of Congress. The doctrine of Cohens v. Virginia would also
require the law of the District, the forts, &c., to be classed with municipal law,
having national authority and national eztent, in that distribution of the lass of
the U. 8. which was made ante, Vol. 1. p. 455, or that it should be separately
classed as a law having local or national extent, according to circumstances.

Co! s has entire control over the District for every purpose ot govern-
ment, There is no division of powers, as between the general and a State govern-
ment, Kendall v. the U. 8, 12 Peters, 524.

! The cession of the Maryland part of the District was made Dec. 28, 1788; of
the Virginia portion, Dec. 8, 1789, )
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anything in the legislative acts in force at this time in either of
the said counties to the contrary notwithstanding.”

1881.—An act for the punishment of crimes in the Dis-
trict of Columbia. IV. St. U. 8. 448, sec. 15-18, speak of slaves
being punishable as therein provided, though concluding with,
“provided that-this act shall not be construed to extend to
slaves.” 17. Declares the offence of carrying off free negroes
with intent to keep or sell as a slave, punishable with fine and
imprisonment.

1846.—An act to retrocede Alexandria county to Virginia.
IX. 8t. U. 8. 35. Sec. 3. That the existing jurisdiction and
laws shall continue until Virginia shall provide by law for the
extension of her “jurisdiction and judicial system.” 4. Re-
quires the assent of the inhabitants to the retrocession.

1860, Sep. 20. An act to suppress the slave trade in the
District of Columbia. I1X. St. U. S. 467. Beit, &c.,“that from
and after the first day of January, eighteen hundred and fifty-
one, it shall not be lawful to bring into the District of Colum-
bia any slave whatever for the purpose of being sold, or for the
purpose of being placed in depot, to be subsequently transferred
to any other State or place to be sold as merchandise; and if
any slave shall be brought into the said District by its owner
or by the authority or consent of its’ owner contrary to the
provisions of this act, such slave shall thereupon become liber-
ated and free. 2. And be ¢¢, &c., that it shall and may be
lawful for each of the corporations of the cities of Washington
and Georgetown, from time to time and as often as may be
necessary, to abate, break up, and abolish any depot or place
of confinement of slaves brought into this District as merchan-
dise, contrary to the provisions of this act, by such appropriate

! 8ee the act of Congress of 1801, and the Maryland law of 1796, against im-
portation. Also, Lee v. Lee, 8 Peters, 44.
* One of the so-called Compromise Acts of 1850. See vol. L., 563.

* 8o far as I am aware, this is the only act of legislation where this pronoun is
thus used, where “ his or her” is employed in the State laws,

A compilation by W. G. Snethen, 1848, is entitled The Black Code of the District.
There is no general Code for the District. A code prepared by Judge Cranch, under
authority of Congress, April 29, 1816, was publisge 1819, though never adopted.
Another was rejected in 1855 by popular vote. A compilation was made, in 1831,

- by A. Davis. Another, by Mr. , is understood to be in course of publica.
tion.
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stitution of the United States, on the pretence that such person”
is so held and has escaped, shall be punished by fine and
imprisonment. 8. Persons sustaining the injury above speci-
fied may sustain action for damages. 9. No person holding
any office under the State may issue warrant or process, or
grant certificate, under the laws of Congress of 1793 and 1850.
10. Penalty by loss of office and future disqualification. 11.
Attorney for claimants of fugitives disqualified from acting
thereafter as counsel or attorney in the State courts. 12. The
preceding two sections not to apply to removal from judicial
office, but the performance of the actions therein specified shall
be sufficient for impeachment, as violation of good behavior.
13. No person qualified to issnue warrant and certificate, in
virtue of office under the United States, may at the same time
hold office under the State. 14. Judicial officers who continue
to hold the office of U. S. Commissioner deemed to violate good
behavior, and made liable to removal. 15. State officers,
sheriffs, &c., declared punishable by fine and imprisonment
for arresting persons claimed as fugitives. 16. The volunteer
militia forbidden to act in seizing, &c., and declared punish-
able in like manner. 17. The governor to appoint county
commissioners to defend persons claimed as fugitives. 18. To
be paid by the State. 19. State jails not to be used for the
detention of persons claimed. 20. Habeas-corpus laws to
apply to these cases. 21. Act declared not applicable to fugi-
tives from justice.' 22. Inconsistent acts repealed.

1868, c. 175. An act to amend the above. Sec. 1. For-
bids the tenure of judicial office under the State, except the
office of justice of the peace, by persons holding such office
under the United States, or the office of United States Commis-
sioner, and forbids any justice holding the latter office to issue
any process or try cause. 2. Limits the fiftcenth and sixteenth

! An act in relation to fugitives from justice, Laws of 1857, c. 289, provides that
person_ arrested as such shall not be delivered up * until he shall have been
notified of the demand made for his surrender, and shall have had opportunity to
apply for a writ of habeas corpus, if he shall claim such right of the ofticer maki
the arrest. The act of 1859, c. 81, prescribes the evidence without which suc
delivery shall not be made. Gen’l Stat. ch. 177, §§ 1-3. .

* Returned by the governor (Gardner), with objections, and passed by a two-
third vote of boti{ branches of the Assembly.

VOL. 11.—3.






LAWS OF NEW HAMPSHIRE. 35

to have been repealed by R. S. of 1857, in which only the pen- \

alties on sheriffs, &c., for aiding in the arrest, &c., of persons

claimed as fugitive slaves are retained. See R. S. c. 80, § 53. _ .-

1867, c. 53. An act declaring all slaves brought by their
masters into this State free, and to punish any attempt to exer-
cise authority over them. R. S. of 1857, c. 118, § 29.

§ 547. LecisLATioN oF THE STATE oF NEw HAMpsHIRE.'

17883. Constitution adopted ; with Bill of Rights declaring
Art. 1. “All men are born equally free and independent;
therefore, all government of right originates from the people,
is founded in consent and instituted for the general good.” 2.
¢ All men have certain natural, essential, and inherent rights;
among which are the enjoying and defending life and liberty,
acquiring, possessing, and protecting property, and, in a word,
seeking and obtaining happiness.” 3. “ When men enter into
a state of society they surrender up some of their natural rights
to that society in order to ensure the protection of others; and
without such an equivalent the surrender is void.” 4. “ Among
the natural rights some are in their very nature inalienable,
because no equivalent can be given or received for them. Of
this kind are the rights of conscience.” 12. “Every member
of the community has a right to be protected by it in the enjoy-
ment of his life, liberty, and property,” &e. Other attributions
of rights are made in language applying to all natural persons.

A new Constitution was adopted Sep. 5,1792, with the same
Bill of Rights. The only amendment thereafter was the aboli-
tion, in 1852, of certain property qualifications for office. See
Compiled Laws of 1853.

There appears not to have been any action of the legislative
department in reference to slavery. Its unlawfulness in New
Hampshire must be caused by this Bill of Rights; or here, as
in Massachusetts, it may be said that slavery was abolished by
the Constitution.® 1792, Dec. 28, a militia law specifies white

11746, Sept. 11. An acf to adopt and taks the name, stile, and title of State in
lieu of Colony in New Hampehire, enacted “by the council and assembly.” Laws
ed. Exeter 1780.

A State Constitution proposed by a convention in 1779, was rejected by a vote
of the people. Coll. N. ﬁ ﬁ‘:i Soc. p. 155.

* 1 Hildreth Hist. U. S. 2d ser. 175. In the index to the N. H. Body of Laws,
published 1793, the words negro, mulatto, Indian, slave, servant, are not found. The

\
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the rights of the inhabitants of the State of Vermont. Art. 1.
“That all men are born equally free and independent, and have
certain natural, inherent, and unalienable rights, amongst which
are the enjoying and defending life and liberty ; acquiring, pos-
sessing, and protecting property, and pursuing and obtaining
happiness and safety. Therefore, no male person, born in this
country, or brought from over sea, ought to be holden by law
to serve any person, as a servant, slave, cr apprentice, after he
arrives at the age of twenty-one years, nor female, in like man-
ner, after she arrives to the age of eighteen years, unless they
are bound by their own consent, after they arrive to such age,
or bound by law, for the payment of debts, damages, fines,
costs or the like.” Ch. II. Art. 18, gives the elective fran-
chise without regard to color.

1779.—An act for securing the general pnmlegea of the
people, and establishing common law and the Constitution as
part of the laws of this State. Recites in the language of the
Massachusetts Fundamentals, concluding,—* or in case of the
defect of such law in any particular case, by some plain rule
warranted by the word of God.”

“That all the people of the American States, within this
State, whether they be inhabitants or not, shall enjoy the same
justice and law that is general for this State, in all cases
proper for the cognizance of the civil authority and courts of
judicature in the same, and that without partiality or delay ;
and that no man’s person shall be restrained,” &c., &e.

“That common law, as it is generally practiced and under-
stood in the New-England States, be and is hereby established
as the common law of this State.

“That the Constitution of this State, as established by Gen-
eral Convention held at Windsor, July and December, 1777,
together with and agreeable to such alterations and additions
as shall be made in such Constitution agreeable to the 44th
section in the plan of government, shall be forever considered
held and maintained, as part of the laws of this State.” Vt.
State Papers, 288.

1786, Oct. 30.—An act to prevent the sale and transporta.
tion of negroes and mulattoes out of this State. Laws of 1787,
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fugitive, his identity and the fact of his having escaped from
another of the United States into this State shall be determined
by a jury.” 2-4. Proceedings: and that on verdict for the
claimant a certificate shall be granted. 5. If the verdict be
against the claimant, the alleged fugitive shall not be again
arrested on the same claim, and to remove him shall be kid-
napping. 6. State’s attorney to advise and assist the alleged
fugitive. 7. Who shall have subpcenas at public expense. 8.
Bond required of the claimant before making the arrest. 9, 10.
To remove contrary to this act is made a misdemeanor; under
penalty. 11. Declared not to apply to master and apprentlce
This act is repealed by the act of 1843.

1843, c. 15. An act for the protection of personal liberty.
Sec. 1. Courts and magistrates acting under the authority of
the State are forbidden to aet under sec. 3 of the act of Congress
of Feb. 12,1793. 2. Officers and citizens are prohibited from
aiding in seizing, or detaining in any State or county jail, any
person claimed as a fugitiveslave. 3. Sheriffs, &c., forbidden
to assist in the removal of any fugitive slave. 4, 5. Penalty on
judge, sheriff, &c., for violation of these provisions, in a fine
not exceeding $1,000, or imprisonment not exceeding five
years. Proviso, that this shall not extend to judges, marshals,
&ec., of the United States. 6. Repeals the act of 1840.’

1860, c. 16. An act relating to the writ of habeas corpus,
to persons claimed as fugitive slaves, and the right of trial by
jury. Sec.1and 7. Enlarging the jurisdiction of the circuit
judges. 2. State’s attorneys directed to defend fugitive slaves.
3. Issuing of writ regulated. 4. All judicial and executive
officers required to give notice to State’s attorney of any ex-
pected arrest. 5. Appeal to county court from judge in vaca-
tion. 6. The court to allow a trial by jury of all facts at issue
between the parties on application of either party.

These two statutes are in ch. 101 of Compiled Laws, entltled
Rights of persons clarmed as fugitive slaves.

! By R. 8. of 1840, p. 177, §§ 72-74; and Compiled 8t. of 1850, 232, §§ 17-19,
any two justices of the peace may issue warrant to apprehend and convey to the
State line, to be delivered up, a person against whom criminal process may have
been issued in another State. No special power appears to have been given to
the Executive.
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board his vessel any inhabitants of Africa, ¢ with intent to be
imported or transported as slaves or servants for a term of
years.” 3. Provides that if any person shall kidnap, deeoy, or
forcibly carry off out of this State any free negro, Indian, or
mulatto, or any person entitled to freedom at the age of twenty-
five years, inhabitants or residents within this State, or shall
be aiding or assisting therein, and be thereof duly convicted,”
&c., shall pay a fine to the State, and damages to the person
injured. 4. Provides “that nothing in this act shall operate
to prevent persons removing out of this State, for the purpose
of residence, from carrying or transporting with them such
negroes or mulattoes as belong to them, or to prevent persons
living within this State from directing their servants out of this
State, about their ordinary and necessary business. T. Green,
ed. of L. p. 368. Suppl. are an act of 1789 and 1792. Hudson
& Goodwin’s ed. of 1808, p. 628 ; Rev. of 1821, Tit. 22, § 17.
1792.—Suppl. to act of 1784. Permits emancipation of
slaves between twenty-five and forty-five years. Hudson &
Goodwin’s ed. p. 625. '

1797, May.—Suppl. to act of 1784 enacts ‘“ that no negro
or mulatto child born within this State, after the first day of
August, 1797, shall be held in servitude longer than until he
or she arrive at the age of twenty-one years, notwithstanding
the mother or parent of such child was held in servitude at the
time of its birth; but such child, at the age aforesaid, shall be
free, any law, usage, or custom to the contrary notwithstand-
ing.” Ib. p. 626; Rev. of 1821, Tit. 93. See Windsor v. Hart-
ford, 2 Conn. R. 356; that such child is not slave before the
age aforesaid.

1797, October.—An act to repeal certain paragraphs of the
“Act concerning Indian, mulatto, and negro servants and
slaves,” consisting of police regulations, including that forbid-
ding free negroes to travel without a pass. Hudson & Good-
win’s ed. p. 626."

1810, May, c. 5 repeals the law for the satisfaction of

! In the revision of 1808, the above-cited statutes are arranged as chapters of
Title CL. Slaves. In the same revision, Tit. LXXIX. contains * The act for

remanding persons who have committed crimes in other States, and to escape from
justice flee into this State,” in the same terms as given in revieion of 1784.
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1821. A Revision. Tit. 93. An act to prevent slavery.
Declares the then existing law. See title Slavery in the later
revisions.

1833.—An act which appears in the revision of 1835 in
Title 53,—Inhabitants, as An act in addition to An act for the
admission and settlement of inhabitants in towns. (Rev. of
1821, Title 51.) ¢ Whereas attempts have been made to estab-
lish literary institutions in this State for the instruction of col-
ored persons belonging to other States and countries, which
would tend to the great increase of the colored population of
the State, and thereby to the injury of the people,”—there-
fore enacts, sec. 1, “That no person shall set up or establish in
this State any school, academy, or literary institution for the
instruction or education of cnlored persons, who are not inhab-
itants of this State, nor instruct or teach in any school, ac:ademy
or other literary institution whatever in this State, or harbor
or board for the purpose of attending or being taught or in-
structed in any such school, academy or other literary institu-
tion, any person who is not an inhabitant of any town in this
State, without the consent, in writing, first obtained of a ma-
jority of the civil authority, and also of the selectinen of the
town in which such school, academy or literary institution is
situated ; and each and every person who shall knowingly do
any act forbidden as aforesaid, or shall be aiding or assisting
therein, shall for the first offence forfeit and pay to the treas-
urer of this State a fine of one hundred dollars, and for the
second offence shall forfeit and pay a fine of two hundred dol-
lars, and so double for every offence of which he or she shall
beconvicted. And all informing officers are required to make
due presentment of all breaches of this act. Provided that
nothing in this act shall extend to any district school established
in any school society under the laws of this State or to any
incorporated academy or incorporated school for instruction in

master should take away such property, his slave would be entitled to an action
against him by his prockein ami. the whole we see that slaves had the
same right of life and property as apprentices; and that the difference betwixt
them was this: an apprentice is a servant for time, and the slave is a servant for
life. Slaves could not contract in court, for this is specially forbidden by statute.”
(Rev. of 1784.)
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tn the cases therein mentioned. Sec. 1. The claimant may
have writ of habeas corpus issued for the fugitive from labor,
returnable before judges authorized to issue the writ. 2. Pre-
liminary proof required by affidavit. 3. Judge to hear and
commit. (Provisions modified by laws of 1839, c.26.) 4. The
facts may be tried by a jury at request of either party. 5,
6. If alleged fugitive be acquitted, he shall recover damages ;
if verdict for claimant, he shall be delivered, with a certificate.
7..Fees. 8. Forbids issuing the writ by justices of the
peace, &c. 9. Penalty for any person removing another as
fugitive otherwise than as here provided ; and persons so seized
may have habeas corpus; provided *that nothing herein shall
be construed to extend to any proceedings before any court or
magistrate of the United ‘States, or any person acting by the
authority of such court or magistrate.” Rev. of 1838, p. 571.

1844, c. 27. An act to repeal the above. Sec. 1. Re-
cites, “ Whereas, it has been decided by the Supreme Court
of the United States, since the passing” of this act,  that both
the duty and the power of legislation on that subject pertains
exclusively to the national government, therefore”—repeals
the above. 2. Prohibits judges, justices of the peace, and
other officers appointed under the authority of the State, from
issuing or serving any process for arrest of person as fugitive
from labor, or giving certificate, and that if issued it shall be
void ; provided “that nothing in this act contained shall be
construed to impair any right which by the Constitution of
the Urited States may pertain to any person to whom labor or
service may be due, by the laws of any other State, from any
fugitive escaping into this State, or to prevent the exercise in
this State of any powers which may have been conferred by
Congress on any judge or other officer of the United States in
relation thereto.”

This last section is sec. 5 of An act to prevent slavery, passed
1848, being Title 51 of Rev. of 1849, of which sec. 1 is, “ That
no person shall hereafter be held in slavery in‘this State.” 2,
3, 4. Forbid the introduction of any Indian, negro, or mulatto
slave,” “to be disposed of, left, or sold within the same.”

! For the construction of this, see Jackson v. Bullock, 12 Conn. 38,
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the laws, is repugnant to this principle and subversive of the
happiness of mankind, the great end of,” &e. Itdeclares all
children of slaves born after March 1st, 1784, to be free, and
makes regulations for their support. At the same session,”
says Mr. Potter, ¢ they prohibited the importation or sale of
negroes in the State.”

1786, Oct. An act repealing part of the act for the manu-
mission of slaves, also mentioned in Bartlett’s Ind., p. 333 ; and
in Potter’s Report.

1787, Sep. An actto prevent the slave trade and to encour-
age the abolition of slavery, mentioned, Bart. Ind., p. 333, and
Potter’s Rep. Mr. Potter says, “ This act refers to the fact of
the slave trade having been lately carried on from this State,
and censures it in strong terms, as contrary to the principles of
justice, humanity, and sound policy. It imposes a penalty on
every citizen who as master, agent, or owner shall buy,
sell, or receive on board his ship for sale any slave,” &c.

1798.—In a Revision, p. 79, is An act declaratory of cer-
tain rights of the people of this State. There is no attribution
of liberty, &c., to all men as natural and inalienable rights.
(Rev. of 1822, p. 66.)

In the same Revision, p. 607, is An act relative to slaves and
to their manumission and support (given as digested from laws
of 1766, 1774, 1779, 1784, 1785, 1798). Sec. 1. No slaves to
be brought into the State. Proviso, that this “shall not ex-
tend to the domestic slaves or servants of citizens of other
States or of foreigners traveling through the State or coming
to reside therein, nor to servants or slaves escaping from serv-
ice or servitude in other States or foreign countries and coming
of their own accord into this State.” 2. Penalty for bringing
in slaves. 3. For concealing or assisting to escape. 4. For
forcibly carrying off slaves without their consent. 5. Slave in
such case emancipated. 6. Proof of slave’s consent by certifi-
cate of justice. 7. Courts may allow unfaithful slaves to be
transported to any part of the United States. Penalty for
transporting ; proviso, as to persons traveling and escaped
slaves. 8. “That no person born within this State, after the
first day of March, 1784, shall be deemed or considered a serv-

voL. 1.—4
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1864.—An amending act. Pamphl. L. 1100. Extends the
provisions of this law to the law of Congress of 1850. Rev. St.
of 1857, pp. 532-576."

§ 551. LecisLaTiON oF THE STATE oF NEW YORK.

1777.—First Constitution,’ Sec. 7. Prescribes the qualifi-
cations of electors,—every male inhabitant of.full age, resident
for six months in one of the counties, having certain freehold
or other property qualification, or being “a freeman” of the
cities of New York or Albany. 8. Electors to take oath of
“allegiance to the State.” 41. “That trial by jury, in all
cases in which it hath heretofore been used in the colony of
N. Y., shall be established and remain inviolate forever.” 42.
“That it shall be in'the discretion of the legislature to natural-
ize all such persons as they shall think proper.”

1781, c. 32. An act for raising regiments, &c. (1 Green-
leaf’s Laws, p. 42.) Sec. 6, provides for the manumission of
slaves delivered by their owners to serve in such regiments,
and a grant of land to the owner.

1786, c. 58. An act relating lo confiscated estates. (1
Greenl. p. 278). Sec. 29, 30, declare the manumission of all
negro slaves which may become the property of the State.

1787, c. 1. An act concerning the rights of the citizens of
this State® (1 Greenl. p. 287), contains thirteen articles. The

! R. 8. ch, 223. Of fugitives from justice and protection of officers of adjoining
States, Authorizes arrests by magistrates in view of demand on the executive;
but there is no special grant of power to the latter.

* 1775, May 22,—Assembling of the Provincial Congress; 1776, July 9, the
Congress at White Plains ratified the Declaration of Independence, and assumed
the style of the Convention of the People of the State of New York. 1777, April
20, State Cons. adopted; see Journals, &c.; recites resolve of the Congress of the
colony. May 31, 1776—* Whereas the present government of this colopy, by
Congress and committees, was instituted while the former government under the
crown of G. B. existed in full force,” d&c.—that its object was temporary—its
inconveniences—recites the recommendation of the General (Continental Con-
gress, of May 10 and 15, 1776, to these colonies to adopt a form of government ; the
election of deputies to form a Constitutionfor the State, &c.—recites the Declaration
of Independence, and its ratification by the State—that “ By virtue of which
several acts, declarations and proceedings mentioned and contained in the afore-
recited resolves, or resolutions of the General Congress of the United American
States, and of the congresses or conventions of this State, all power whatever
therein hath reverted to the people thereof,” &ec., &c.

% See Reviser’s Reports and Notes, &c.,in vol. 3 R. S.on Part I. c. 4, of R. 8,
entitled, Of the rights of the citizens and inhabitants of this State, and post, laws of
this State, an. 1830.
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shall be free.' 15,16. Relate to the manumission of slaves.
The other sections contain re-enactments of police regulations.

1790, c. 28. (2 Greenl. 312.) Amending the above act,
by two sections respecting transportation of criminal slaves
and manumission cases.

1798, c. 27. This confirms former manumissione made by
Quakers and others, not in conformity with statute law.

1799, c. 62. An act for the gradual abolition of slavery.
Provides “ that any child born of a slave within this State after
the fourth day of July next, shall be deemed and adjudged to
be born free. Provided, nevertheless, that such child shall be
the servant of the legal proprietor of his or her mother until
such servant, if a male, shall arrive at the age of twenty-eight
years; and if a female, at the age of twenty-five years; that
such proprietor, &ec., shall be entitled to the service of such
child until he or she shall arrive to the age aforesaid, in the
same manner as if such child had been bound to service by the
overseers of the poor.” Remainder, prescribing certain duties
on the part of the masters, allows them to abandon their right
to such service, and permits emancipation of all slaves by their
owners.

1801, c. 188. An act concerning slaves and servants.
Sec. 1. Enacts that slaves shall continue such: baptism no
manumission. 2. Permitting manumission; fixing liability
of master. 3. Quaker manumissions. 4. That no slave shall
hereafter be imported or brought into this State, unless the
person importing or bringing such slave shall intend to reside,
shall have resided elsewhere, and have, for a year before, owned
such. Every slave otherwise brought in shall be free. 5.
Penalty on persons selling slaves brought into State. 6. Pen-
alty for attempting to export a slave. 7. Non-residents may
travel in the State withslaves. Citizens may take away slaves
on journeys; must return with them. Persons removing may
take away slaves, &c. 8,9, 10. Re-enacts the law of 1799
in terms somewhat different. 11-20. Various ordinary police
regulations. :

! See on the interpretation of this vision Sable v. Hitchcock, 2 Johns. Cases,
79. See Kent, J., ib. P 85, holding that slaves in New York were then property ;
and in Fish v. Fisher, ib, 89,
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to men of color, but otherwise extending the franchise to every
adult male citizen, irrespective of property, taxes, &c.

1827, c. 312. Anact against kidnapping persons other than
negroes, mulattoes, or mustees.

1828.—Revised Statutes, Part III., ch. 9, Tit. 1, Art. 1.
Relating to habeas corpus. Sec. 6. Authorizes the issuing the
writ, by courts-and officers, described in sec. 23, art. 2, of the
sametitle,'in behalf of the claimant of a fugitivefrom service, &c.
7. Proof entitling to the writ to be by aftidavit. 8, 9, 10. Pro-
ceedings on hearing. On failure to prove claim, the claimant
to forfeit one hundred dollars to the alleged fugitive, and be
liable for damages. 11. On the claim being made out, the
court or officer to grant a certificate. 12. ¢ Such certificate shall
authorize the person having the same to remove such fugitive
therein named, without any unnecessary delay, through and
out of this State, on the direct route to the place of the resi-
dence of the claimant of such fugitive.” 13. Fees, when to be
paid. 14. “No justice of the peace, magistrate, or other offi-
cer appointed under the authority of this State, other than the
courts and officers herein authorized to issue writs of habeas
corpus, shall be aunthorized to grant any warrant,” &ec., or
grant certificate. Penalty to the party aggrieved. 15, 16, 17.
Notwithstanding the detention under the Aabeas corpus, the
alleged fugitive may have his writ de homine replegiando, and
Until final judgment on the latter writ, the proceedings under
the Aabeas corpus to be suspended.” 18, 19. Prohibition and
penalty against taking or removing fugitive otherwise than as
here provided. , Part L. ch. 20, Tit. 7. Of the importation
into this State of persons held in slavery; of their exporta-
tion ; of their services ; and prokibiting their sale. Sec. 1. Per-

! These are: 1. The supreme court during its sitting. 2. During any term or
vacation of the supreme court, the chancellor, or any one of the justices of the su-
preme court, or any officer who may be authorized to perform the duties of a jus-
tice of the supreme court at chambers, being or residing within the county, or, in
certain cases, an officer of such authority in any adjoining county. In the case of
Jack v. Martin, in 12 Wendell, 811, whf,;h occurred in 1833, habeas corpus was
issued by the Recorder of the city of New York, under the Rev. Statutes ; see the
case post in Ch. XXI1X, '

4 ll' Suspended, but not vacated;—Ex parte Floyd ». The Recorder, 11 Wen-
ell, 180, .
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ing the State during the working season, who return within the
six months allowed by law, and in destitution ; limits to sixty
days the time of absence. R. C. c. 52, sec. 1.

1861.—An act in relation to free negroes and slaves. L. c.
59, prohibits emigration (except as to Maryland and certain
counties), under penalty of being sold. L. 1855, c. 257, declares
fines for bringing in such, prohibits free negroes from political
meetings, and from holding camp-meetings. R. C. c. 52, §§
1,2.

1852.—A Revised Code.! Ch. 45, 52, and 80, contain a re-
enactment in substance of thelaws abovecited. Ch. 97, §§ 30,
31, relate to jurisdiction of justices of the peace over offences
of slaves. Ch. 80, §§ 20-24, provide for suits for freedom on peti-
tion and giving security for costs by next friend, to be tried in -
the Superior Court in  a summary way;” appeal allowed to
the highest court ; the master may be required to give security.
Ch. 52, §12, “ no free negro or free mulatto shall be entitled to
the privilege of voting at elections or of being elected or appoint-
ed to any office of trust or profit, or give evidence against any
white person, except as is provided in chapter 107, or to enjoy
any other rights of a free man, other than to hold property or
to obtain redress in law or equity for any injury to his or her
person or property.” By c. 107, sec. 4, they are competent
witnesses in criminal cases, cases of bastardy charged on a white
excepted, when no competent white witness appears to have
been present.

1867, c. 392, amend c. 80 of code, increasing liabilities of
railroads, &ec., transporting slaves.

§ 555. LEaisLaTioN oF THE STATE OF NoRTH CAROLINA.

1776, Dec. 17.—In the Declaration of Rights the franchises
are ascribed to “all freemen,” but sec. 19, that * all men have
a natural and unalienable right to worship Almighty God
according to the dictates of their own consciences.” Dec. 18.

! There seems to be no act of Delaware empowering the Governor to surrender
persons claimed as fugitives from justice under the Constitution of the United States,

VOL. 11.—6.
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1796.—A new act against emancipation of slaves. Potter
and Yancey’s Dig. c. 458 (ed. 1821). The existing law begins
with 1830, c. 9.

1798, c. 13. An act-to compel owners of infirm slaves to
support them. Extant in R. S. c. 89, §§ 19-23. R. C. c. 86,
§§ 15-19.

1801, c. 20. Requiring owners who are permitted to
emancipate slaves to give security against their becoming a
charge. Martin’s Dig. Superseded by the law of 1830, c. 9.

1802, c. 17. An act to prevent conspiracies and insurrec-
tions among the slaves. Martin’s Dig. Potter & Yancey’s,
c. 618. Existing in R. S. c. 111, §§ 35, 40, 53 ; R. C. c. 107,
§§ 35-41.

1812, c. 828. Negroes, &c., not to be mustered in militia,
except as musicians. Re-enacted 1823, c. 1219. R. S. c. 73,
§5; R. C.c. 70, §5. , ¢. 859. Negro slaves not per-
mitted to act as pilots, R. S. c. 88, §44 ; the owner liable to
forfeit the value of such slave, R. C. c. 85, § 39.

1816, c. 910. Slaves imported from foreign countries con-’
trary to the act of Congress of 1807, to be sold for the benefit
of the State. R. 8. c. 111, §§ 1-8. R. C. c. 107, §§ 1-6.
——, c. 912. An act for the more speedy trial of slaves,
amended as to cases of conspiracy, &c., by 1831, c. 30. Gover-
nor to issue special commissions. R. S. c. 111, §§53-56. R.
C. c. 107, §41.

1817, c. 949. That ¢the offence of killing a slave shall be
homicide and shall partake of the same degree of guilt, when
accompanied with the like circumstances, that homicide does
at common law." R.S. & R. C. c. 34, 9.

1818, c. 981. Authorizes the sale of negroes taken up as
runaways and not claimed. Existing in R. 8. e. 111, §16.
R. C. 107, c. 19.

1821, c. 2180; also 1830, c. 8. Acts against harboring
slaves. Existing in R. S. c. 34,§73. R. C. c. 34, §81.

! 8tate v. Tackett, 1 Hawks. 210:—“]t exists in the very nature of slavery
that the relation between a white and a slave is different from that between free
persons, and therefore many acts will extenuate the homicide of a slave which
would not constitute a legal provocation if done by a white person.”
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§ 558. LEcIsLATION oF THE STATE OF GEORGIA. :
1771, Feb. 5. The first Constitution of the State; which
was replaced by another in 1789.
1792.—An act to protect religious societies in the ewercise
of their religious duties. Sec. 2. “No congregation or com-
pany of negroes shall under pretence of religious worship as-
semble themselves contrary to the act for regulating patrol.”
Cobb’s New Digest, 982. :
1793.—An act of this year, of which sec. 1, prohibiting
the importation of slaves, is not given in the Digests by notice
as “re-enacted by the Constitntion.” ( Viz.art.IV.sec.11.) Sec.
2. “Refers to free persons coming into this State. Repealed
by acts of 1801 and 1808.” 3. Declaring that the State will
not in any instance pay for slaves executed. 4. In prosecu-
tions for capital crimes, the State is to pay; in those for less
heinous, the owner. Cobb’s Digest, 982.
1796.—An act for the government of servants, not slaves,
imported or migrating into this State, recites that the encour-
agement migration of whites inhabitants is of primary con-
sequence ; that in these cases disputes arise on the contract for
transport; provides for settling the time, &c. Cobb’s D. 961.
1798, May 30. A new Constitution. It contains no gen-
eral attribution of rights as in the ordinary bills of rights. By
art. IV. sec. 1, the electors are required to be ¢ citizens and
inhabitants of this State,” but no distinction of color is men-
tioned." Insec. 11 it is provided that ¢ there shall be no im-
portation of slaves into this State from Africa or any foreign
place after the first of October next.”™
! I have not seen the earlier Constitutions. They probably were like the third
in these particulars.

* This provision appears to have oyeuted without any act of legislation to carry
it into effect. In the same section it is provided :—* The legislature shall have no
power to pass laws for the emancipation of slaves without the consent of each of
their respective owners previous to such emancipation. They shall have no power
to prevent immigrants from either of the United Statesto this State from bringing
with them such persons as may be deemed slaves by the laws of any one of the
United Btates,” Sec. 12 provides, *“ Any person who shall maliciously dismember
or deprive a slave of life shall suffer such punishment as would be inflicted in case
the like offence had been committed on a free whi‘t;})erson, and on the like proof,
except in case of insurrection by such slave, and unless such death should happen

by accident in giving such slave moderate correction.” This might well be taken
to act as private law, but an act was passed Dec. 2, 1799, to carry it into effect.
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alty to report all colored persons on board. Cobb’s D. 997,
998. These seem superseded by the act of,

1829.—An act to amend the Quarantine Laws and o
prevent the circulation of written or printed papers within this
State caleulated to excite disaffection among the colored people
of this State, and to prevent said people from being taught to
read or write,” and to repeal the act of 1824 which repeals the
law of 1817, prohibiting the introduction of slaves into this
State. By sec. 1, vessels having free persons of color on board
are made subject to quarantine of 40 days. 2, 3. Free persons of
color punishable for communicating with such. 4. Captains
bound to carry away such persons. 5. If not carried by the
ship, such person shall leave the State in ten days. 6. Cases
of shipwreck or distress excepted. 7. Not “to extend to any
free American Indian, free Moors, Lascars, or other colored
subjects of the countries beyond the Cape of Good Hope who
may arrive in this State in any merchant vessel ; but such per-
sons only shall be deemed and adjudged to be persons of color
within the meaning of this act as shall be descended from
negroes or mulattoes either on the father’s or the mother’s side.”
9. City councils and corporations required to carry this into
effect. 10. Any person circulating pamphlets to incite insur-
rection, to be punished with death. 11. Any person teaching
slaves or free persons of color to read or write, to be punished:
if a person of color, by fine or whipping; if a white, by fine
or imprisonment. Cobb’s D. 1001. Sec. 10, 11, are in the
penal code of 1833, Div. 13, sec. 18, 19. Ib. 829.

1829,—Two acts defining arson by slaves, &ec., and
amending the law of trials. Cobb’s D.1002. ——. An act to
prohibit the employment of slaves and free persons of color in
the setting of types in printing offices in this State. Code of
1833. Div. 13,sec. 19. Ib. 828.

1830.—An act enabling justices to organize the patrols.
An act of 1839 requires precision in permits to slaves. An
act of 1845 requires patrols to visit at intervals of fifteen days.
Cobb’s D. 1017.

1832.—An act authorizing the sale of negroes who have
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quired all political rights belonging to any of the several States
known as An Ordinance for the government of the Territory
of the United States northwest of the river Ohio, passed July
13,1787, in which, after providing for the organization of a local
Territorial Government as therein contemplated,’ it is declared
that ““ the following articles shall be considered articles of com-
pact between the original States and the people and States in the
said territory, and forever remain unalterable unless by com-
mon consent.” The first of these provides for freedom of reli-
gious opinion. The second secures to the inhabitants, without
any personal distinction, habeas corpus, and trial by jury, and
guarantees a proportionate representation of the people in the
legislature and judicial proceedings according to the course of
the common law, &c., as in older bills of rights. The third
provides for the encouragement of schools and the preservation
of good faith with the Indians. The fourth contains various
provisions affecting the rights of persons in respect to things;
the last clause of which is, ¢“The navigable waters leading into
the Mississippi and St. Lawrence, and the carrying places be-
tween the same, shall be common highways, and forever free
as well to the inhabitants of the said territory as to the citizens
of the United States, and those of any other States that may
be admitted into the confederacy, without any tax, import, or
duty therefor.” The fifth article provides for the formation
out of the said territory of ‘“not less than three nor more than
five States, as soon as Virginia shall alter her act of cession
and consent to the same.” The sixth article is as follows:

! Freehold estate was the only distinctive qualification for the electors of the
assembly thercin spoken of. The last clause of this ordinance repealed the reso-
lutions of the 23d of April, 1784,  relative to the subject of this ordinance.” But
thesc related to all the western territory. 1X. Jovrnals, 151. These, as reported
by Mr. Jefferson, contained a prohibition of slavery after the year 1800. See the
vote on striking out, ib. 139; 8 Hild. 449; 7 Dane’s Abr. 448.

* The Virginia act of Oct. 20, 1788, authorizing the cession of the claims of the
State, contained a condition as to the number of States which should be formed in
the northwest territory, *“and that the States so formed shall be distinct republi-
can States and admitted members of the federal Union, having the same right of
sovereignty, freedom and indeperdence as the other States,” referring to an act of
Congress of the 13th September preceding. Congress, by Resolution, July 7, 1786,
recommended a modification of these terms of cession as to the number of the
States to be formed, and it is here in the Ordinance anticipated. The assent of
Virginia was given Dec. 80, 1788.

VOL. 11.—S,
























LAWS OF OHIO. 121

1849,—An act to authorize the establishment of separate
schools for the education of colored children, and for other
purposes. 47 O. L. p. 17. Curwen, c. 893. Sec. 5. “The
term colored, as used in this act, shall be construed as being of
the same signification as the term ¢black or mulatto,” as used
in former acts.” 6. Repeals an act on the same subject, of
1848 [Curwen, ch. 849], the act of 1804, and the amending acts,
“and all parts of other acts so far as they enforce any special
disabilities or confer special privileges on account of color,”
except certain acts relating to juries and to the relief of the poor.

1861.—A new Constitution. Art. I sec. 6. “There shall
be no slavery in this State, nor involuntary servitude, unless
for the punishment of crime.” Art. V. sec. 1, restricts the
elective franchise to whites.® Art. IX. sec. 1. Militia service
imposed on whites only.

1867.— An act to prohibit the confinement of fugitives from
slavery in the jails of Ohio. 54 O. L. p. 170; repealed 1858,
see 55 O. L. p. 10, and an act of 1859, Oh. L. vol. 54, p. 158,
requires State jailers to receive all persons committed by the
authority of the United States.

. An act to prevent slaveholding and kidnapping in Ohio.
54 O0.L.186. Enacts that a person bringing another into the State
with the intent * to hold or control, or who shall hold or control,
or shall assist in holding or controlling, directly or indirectly,
within this State, any other person as a slave,” shall be deemed
guilty of false imprisonment, and be punishable by fine and im-
prisonment, “and every person coming within this State, other-
wise than as a person held to service in another State, under the
laws thereof, and escaping into this State, shall be deemed and
held in all courts as absolutely free. 2. Penalty for seizing
such person as a fugitive slave. 3. Penalty for kidnapping.
4. “Nothing in the preceding sections of this act shall apply
to any act done by any person under the authority of the Con-

! That all persons nearer white than black are ““ white,” has been decided in
Jeffries v. Ankeny; Thacker v. Hawk, 11 Ohio R. 872, 876; Lane v. Baker, 12
Ohio R. 237; Williams v. School District, Wright's R. 578, where Gray v. Ohio,
4 Oh., 854, is cited.

* Anderson v. Millikin, 9 Critchfield’s Oh., 568 :—That persons having a prepon-
derance of white over negro blood are not excluded from voting.
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1826, Jan. 2. An act against trading with slaves. Code,
§ 3285. ——, Jan. 14. Circuit judges authorized to hold
court at their discretion for trial of slaves. Another act, Jan7,
1832, for more speedy trial of slaves and free persons of color.
See Code, § 3319. , Dec. 20. Slaves and free persons of
color for manslaughter on the body of another such, to be pun-
ished by whipping and branding. Ib. § 3314.

1827, Jan. 13. An act to prohibit the importation of
slawes for sale or hire. Citizens of the State may purchase for
their own use. This act is repealed by act of Jan. 22, 1829.
An. L. p. 63.

1831, Jan. 31. Slaves or free persons of color, for attempt
to commit rape, to suffer death. Code, § 83307.

1832, Jan. 16. An act to prevent the introduction of slawes
into Alabama, and for other purposes. An. L.p.12. Sec-
tions 1-8, 20, 21, relating to importation, are repealed by act
of Dec. 4, of the same year. Ann.L.p.5. Sec.9. That it
shall not be lawful for any free person of color to settle within
the limits of this State; such, attempting settlement, declared
punishable by whipping, and on further stay may be sold for
life (changed in Code, § 1083, to imprisonment). 10. Prohibits,
under fine, the attempt to teach any slave or free person of
color to spell, read, or write. 10-24. Penalties for negroes
writing passes ; free blacks forbidden to associate or trade with
slaves ; more than five maleslaves make an unlawful assembly ;
slaves may attend worship conducted by whites; slaves or free
negroes may not preach, &c., to slaves, &c., unless before five
respectable slaveholders, and the negroes so preaching, &c., to
be licensed by some neighboring religious society. Clay’s Al.
D. p. 398. Code, §§ 1035, 1036, 1044. Code, § 1037, reads,
“The preceding sections of this article de not apply to or
affect any free person of color who, by the treaty between the
United States and Spain, became a citizen of the United States,
or the descendants of such.”

1834, Jan. 17. County courts may aunthorize owners for
meritorious causes to emancipate, provided that the emancipa-
ted shall remove out of the State, * never more to return,” &e.
Code, §3 20442048,
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erty in and the right to the time, labor, and services of the
slave and to enforce obedience on the part of the slave to all
his lawful commands. This authority he may delegate to
another.” 2043. *‘The master must treat his slave with hu-
manity and must not inflict upon him any cruel punishment;
he must provide him with a sufficiency of healthy food and
necessary clothing ; cause him to be properly attended in sick-
ness and provide for his necessary wants in old age.” 2052.
Bond for costs required, on the part of the slave claiming free-
dom. 2056. Children under ten years of age not to be sold,
under execution, without the mother nor the mother without
the children, unless one of the parties in interest makes affida-
vit that his interest will thereby be materially prejudiced.

1863-4.—No. 36. On practice, where slaves are witnesses.
No. 52. On appointment and duties of guardians of free ne-
groes.

18566.—An act requiring the residence of owner or over-
seer on plantation of more than six hands.

1868.—Laws on trafficing and gaming with slaves An.
L. pp. 35, 285, 201.*

! Barlow v. Lambert, 28 Ala. R. N. 8. 704; 8. C. 8 Am. Law .:—on hiring
of slaves, and what is loss of slave's time if he dies, is of interest in view of the
questlon—whet.her slavery rests on custom or legmlat.ion

* A provision in this Code, g $ 8824-3887, directs the governor to surrender
fagitives from justice on demand from other States. Toulmin’s Dig. p. 226, gives
a territorial law of 1814, giving similar power.

?Jan, 11, 1861. A tate Convention p an Ordi to dissolve the Union
between the State of Alabama and other States united under the compact and style of
the United States of America.




"CHAPTER XIX.

THE LOCAL MUNICIPAL LAWS OF THE UNITED STATES AFFECTING
CONDITIONS OF FREEDOM AND ITS CONTRARIES. THE SUBJECT
CONTINUED. LEGISLATION IN THE STATES AND TERRITORIES
FORMED IN LANDS ACQUIRED BY TREATY OR CONQUEST; THE
STATES LOUISIANA, MISSOURI, ARKANSAS, IOWA AND MINNE-
80TA; THE TERRITORIES NEBRASKEA AND KANBAS, AND THE
INDIAN TERRITORY ; THE STATES FLORIDA, TEXAS, CALIFOR-
NIA AND OREGON ; AND THE TERRITORIES WASHINGTON, UTAH
AND NEW MEXICO.

§ 566. LecsLATION oF THE STATE OoF LouisiaNa.

The territory on either side of the Mississippi River be-
tween the lands claimed by Spain and Great Britain on the
east and by Spain on the west, to which the name Louisiana
was given, in 1682, by La Salle, was held by France until 1762,
when it was ceded to Spain. Possession under the treaty was
not taken until 1769. The private law continued to be for the

- greater part such as had been established by the French.! The

! See McLean, J., in Parsons v. Bedford, 3 Peters, 450. Crozat’s charter, Sep.
14, 1712, provided, “Our edicts, ordinances<and customs, and the usages and
customs of the mayoralty and shrievealty of Paris shall be observed for laws and
customs in the said country of Louisiana.” 1 B. & D. 440. In 1769, 1770, by
proclamation of O’Reill{, the Spanish governor, the law of public administration,
including courts of civil and criminal jurisdiction, was exchanged for a system
conformed to that of other Spanish dependencies. The law of crimes and punish-
ments and of testaments was likewise changed at this time. See Proclamations
in 1 Am. State Papers Misc. 362.
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tion of the rights and duties of apprentices and indented ser-
vants. ——. An act to prevent the mitroduction of free people
of color from Hispaniola and other French islands into
the Territory of Orleans. ——, c. 83. An act prescribing the
rules and conduct to be observed with respect to negroes and
other slaves of this Territory.' Sec. 1. Slaves to have the
enjoyment of Sundays, and be paid when they work on that
day ; but not extending to slaves in specified domestic employ-
ments. 2-6. Regulating food, clothing, care of sick, &ec. 7.
Hours of rest and labor, following “the old usages of the Ter-
ritory.” (No similar provisions appear in the R. 8.) 8. Dis-
abled slaves sold at auction not to be separated from some of
their children. (R. S.67.) 9. Children under ten years not
to be sold separately from their mothers. (R.S. §75.) 10.
Slaves real estate. 11-14. Certain police regulations. 15.
‘ As the person of a slave belongs to his master, no slave can
possess anything in his own right or dispose in any way of the
produce of his industry without the consent of his master.”
16. Slaves shall not be parties in civil suits, nor witnesses
against whites. 17. May be prosecuted criminally. 18. “The
condition of a slave being merely a passive one, his subordina-
tion to his master and to all who represent him is not sus-
ceptible of modification or restriction (except in what can
incite the said slave to the commission of crimes) in such man-
ner that he owes to his master, and to all his family, a respect
without bounds, and an absolute obedience, and he is conge-
quently to execute all the orders which he receives from him,
his said master, or from them.” 19, 20,21. On the use of
fire-arms by slaves and free colored persons. (R. 8. §63.) 22.
Compensation for their robberies. 23-37. Respecting runa-
ways ; how pursued ; if they will not surrender may be fired
upon.” (R.S. §61.) 38. Slaves prohibited trading or holding
property. 39, Penalty for not providing for slaves. 40. “Free
people of color ought never to insult or strike white people,
nor presume to conceive themselves equal to the white; but

! This is popularly, and in some of the digests, called the Black Code—Code
Noir.
* Laperouse v, Rice, 13 La. 567.
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1808, c. 31. Prescribing the formal designation of free
colored people in public or notarial acts.

1809, c. 2. An act to provide for the delivery of fugitive
slawes to their owners, inhabitants of the Spanish provinces
adjacent to the Territory of Orleans. Judges and justices
authorized to hear the complaint, &ec.

1810, c. 20. Concerning importation of slaves who had
committed crimes in the States. Acts of 1817, 1818, contain
additional penalties, and prohibit the introduction of free
blacks who may have committed crimes. , C. 28. An act
respecting slaves imported into this Territory in violation of
the Act of Congress, of March 2, 1807, provides that slaves
unlawfully imported shall be seized and sold for the benefit of
the State.

1812, Jan. 22. Constitution of the State adopted by a con-
vention of representatives. Preamble recites the act of Congress
of 1811, and declares its object “in order to secure to all the
citizens thereof the right of life, liberty, and property (afin
d’assurer 4 tous les citoyens qui habitent ce territoire la jouis-
sance des droits attachés a P’existence, & la liberté, et aux pro-
priétés). Art. IL. sec. 8. Suffrage limited to whites. y C.
12. Authorizing a militia corps of free men of color, com-
manded by a white. 1815, c. 24, allows a police corps of free
blacks in Natchitoches.

1816, c. 4. Punishment of masters of vessels attempting
to carry off slaves, or allowing them to conceal themselves.
(See 1805, on crimes and misdemeanors, amended 1806.) Ad-
ditional securities in act of 1835, An. L. p. 152, R. S. §§ 32—
37. , ¢. 43, sec. 1. No slave to be admitted as witness in
matters civil or criminal against a white. 2. Or against a free
person of color, unless charged with raising insurrection, &ec.
5. A free person of color assaulting or insulting a white to be
punished by imprisonment or fine. Other sections of penal

! Feb. 20, 1811. An act enabling the people of the Territory *to form a Con-
stitution and State government, and for the admission of such State, &c. II.
Stat. U, 8. 641, 4 B. & D. 828. 8ec. 2 deaifnntes the persons who shall vote.
April 8, 1812. An act for the admission of the sum&/ isiana into the Union,
and to extend the laws of the United States to the said State. 11. Stat. U. S.701. 4 B,
& D. 402. April 14. An act to enlarge the mits of the State of Louisiana, 1I.
U. S. Stat. 708, makes the Pearl River the eastern boundary.
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in a state of slavery, whether married or not, follow the con-
dition of their mother.” 184-192. On the conditions on which
manumission may take place. 193. *The slave who has ac-
quired the right to be free at a future time, may receive prop-
erty by gift.” 194. Such cannot be taken out of the State,
and may appear in court to claim protection. 196. The child
of a statu libera becomes free at the time fixed for the mother’s
freedom, even if the mother dies before that time.’

1828, c. 11.—An act to repeal the act to prokibit the intro-
duction of slawes for sale into this State. No particular stat-
ute is designated. The only acts of this description then ex-
isting seem to have been those prohibiting the introduction of
slaves who had committed crimes. See law of 1810. That
such are referred to, appears from the act of 1829, c. 24,—An
act relative to the introduction of slawes and for other purposes,
containing various precautions in reference to the introduction
of suchslaves. Sec. 15,16, forbid the introduction of children,
under ten years, without their mothers. Repealed by act of
1831, c. 30.

1830.—An act to prevent free persons of color from enter-
ing into this State, and for other purposes. Laws, p. 90, sec. 1.
Frec negroes and mulattoes arrived since Jan., 1825, to depart
within sixty days. 2. One year’s imprisonment for non-com-
pliance, and for life at hard labor for the second offence. 5.
Negro and mulatto seamen remaining longer than thirty days

“subjected to like penalty. ——. An act to punish, &c. “That
whosoever shall write, print, publish, or distribute anything
having a tendency to produce discontent among the free colored
population of the State or insubordination among the slaves
therein,” shall be punished by imprisonment at hard labor for

! Tt had been so held in Catin v. D’Orgenoy (1820), 8 Martin, 218. But, since
1857, it seems even the children of those who, before the act of that year forbid-
ding emancipation, were statu libere, are slaves for life. Pauline v. Hubert, 14
La. An. 161. “The child of a statu libera, who, by Art. 196 of the code, is to be-
come free at the time fixed for the enfranchisement of the mother, requires the
consent of the public authorities to her emancipation, and since the act of 1857
the emancipation cannot be effected.” See, also, Marshall v. Watrigant, 18 La.
An. 619, where the question arose of the effect of the law of another State from
which the statu libera had been removed. The court was not unanimous in either
of these two cases.

VoL, 11.—11
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1862, c. 315.—Concerning the emancipation of slaves in
this State. Permits emancipation only on condition that they
be sent out of the United States.

1854, c. 215.—A new act for compensation in certain cases
for slaves sentenced to death or imprisonment.

1855, c. 308.—An act relative to slaves and free colored
persons,’ contains one hundred sections, digested from the
existing statutes, repeals all conflicting laws ‘“and all laws on
the same subject matter, except what is contained in the civil
code or code of practice. Sec. 29. On using language calcu-
lated to produce discontent and insubordination, includes the
offence of “being knowingly instrumental in bringing into
this State any paper, pamphlet or book having such ten-
dency.”

1856.—In the Revised Statutes,’ under the title Black
Code, the law is given under the heads: Crimes and offences
committed by slaves and free colored persons; §§ 1-17. Of-
fences against slaves, Indians, and free persons of color; §§ 18
—38 Trial, punishment, and compensating for slaves executed ;
§8 89-60. Trial of slaves accused of capital crimes in New
Orleans ; §§ 61-66. Rights, duties, &c., of owners of slaves;
§§ 67-76. Emancipation of slaves; §§ 77-81. Runaway
slaves; §§ 82-93. Iree persons of color and statu liberi;
§§ 94-105. These provisions, in their phraseology and general
scope, appear to resemble the newer codes of the other slave-
holding States. Whether the existing law of that State, in
respect to slaves, is materially different from the earlier law, it
would, however, be difficult to say.

1867, c. 69. Declares that thereafter no slave shall be

! Landry v. Klopman, 13 La. Ann., 845, where a runaway slave from Louisiana
had been arrested in Mississippi, and there sold after advertisement, according to
the laws of that State, held that the title was divested thereby, and that such
legislation of the State of Mississippi was not in conflict with any right of the
Louisiana owner, under the Constitution of the United States and law of Congress
relating to fugitive slaves, being within the police power of the State. The court
rely on Story’s opinion in Prigg’s case.

*In R. S, pp. 171, 172, are found the provision of the Constitution of the
United States for the delivery of fugitives from justice on demand, with the act of
Congress of 1793, and the Governor is authorized, at his discretion, to deliver up
persons demanded.
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have been without ill intent nor attended by bad consequences.”
Not to apply to slaves acting under order. Fines are im-
posed on masters of vessels carrying away slaves. A section
declares “all negroes and mulatto slaves in all courts of judi-
cature within this District shall be held, taken, and adjudged
to be personal estate.” Another permits emancipation by will
or other writing. Other provisions relate to runaways and
emancipated slaves. See Steele and McCampbell’s Digest of
1835, p. 520, citing from L. L. T. Thesame digest gives, of the
same date, an act providing punishment by whipping, “of a
negro or mulatto, bond or free, who shall at any time lift his
hand in opposition to any person not being a negro or mulatto.”
See also p. 27 of Vol. I. Laws of the District and Territory of
Louisiana, and the Territory and State of Missouri up to 1824,
in two volumes, ed. 1842. Ch. 3—By the governor and judges
of Indiana Territory.

The District was constituted the Territory of Louisiana
under a separate government by an act of Congress of 1805.

1812, June 4. The Territory of Louisiana was constituted
the Territory of Missouri by act of Congress of this date.” Sec.
14. Contains provisions in the nature of a bill of Rights. 15.
Enumerated limitations on the local legislature. 16. Continues
the former laws of the Territory.

Missouri laws supplementary to the act of 1804 are—of
1817,Jan. 22; see Vol. L. Laws, &e. (above cited), p. 499, c. 187;
of 1822, Dec. 9, ib. p. 957, c. 399, substituting a fine as penalty
instead of whipping for dealing with slaves.

1816, Jan. 19. An act adopting the common law of En-
gland and English statutes prior to 4th of Jas. L., so far as
not contrary to the law and Constitution of the United States
and the laws of this Territory. (Re-enacted Feb. 12, 1825.)
. An act on crimes, &c., makes whipping the only punish-

V1L St. U. 8. 331; 3 B. & D. 658:—The legislative power is vested in the
governor and three judges. Any law declared invalid which may be inconsistent
with the Constitution and laws of the United States, and all such legislation to
be subject to the approval of Congress. .

211 St. U. 8. 743 ; 4 B. & D. 488:—By sec. 6 a legislative assembly is pro-
vided for; the electors to be * free white citizensof the United States.” Modify-
ing is act of 1816, Ap. 29. IIL St. U. 8. 828; 6 B. & D. 135.
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1823.—An act supplementary to the territorial law of
1804, prohibits dealing with slaves. R. L. of 1825, p. 746 ; and
an act respecting patrols, &ec. Sec. 2 declares penalty on
ferrymen carrying slaves without pass. Ib. 747.

1824, Dec. 30. An act to enable persons held in slavery
to sue for their freedom. Rev. L. of 1825, p. 404. ¢Recog-
nizances required of the defendant, but not of the petitioner.
Another act with the same title in 1835, amended by laws of
1841, p. 146, law of 1855. R. S. 809.!

1826.—An act to provide for apprehending and securing
runaway slaves. R. L. of 1825, p. 747.

1831.—An act to change the manner of trying slaves.
——. An act to prevent persons having a limited title in
slaves from carrying them out of the State. Sess. L. p. 95.

1836.—An act concerning slaves, seems intended as the
leading act: amended by Laws of 1841, pp. 146, 147. A re-
vision of this year includes the ordinary titles. Under the
title Fugitives from justice,® sec. 19-30, is a law for the deliv-
ery of fugitives from labor on claim, similar in all provisions
to the law of Arkansas, of 1838. (See post, p.172.) The same
law is re-enacted in the Rev. of 1845, p. 537, and R. S. of 1855,
p- 813. Sec. 28 declares that no person shall take or remove
any such fugitive from this State, or do any act towards such
removal, unless authorized so to do, pursuant to the provisions

such citizen is entitled under the Constitution of the United States: Provided,
that the legislature of the said State by a solemn public act shall declare the assent
of the said State to the said fundamental condition and shall,” &c. From the de-
bates in Congress, it appears that the provision intended under the designation—
the 4th clause of the 26th Section of the 3d Article of the State Constitution—is
the first clause of the third subdivision of that Article, making it the duty of the
legislature to pass laws against the immigration of free blacks.

The assent of the State was given in A Solemn Public Act declaring, &c., June
26, 1821, reciting & virtual assent to the condition proposing to become one of the
United States, and that this assent could in no wise affect the powers of the State
under the Constitution of the United States. See the introductories in editions of
Missouri laws,

By act of March 16, 1822, the Laws of the United States are extended to the
State of Missouri. III Stat. U, S. 658.

! The Elnintiﬂ', if successful, is not entitled to damages. Tramell v. Adam, 2
Missouri R. 185. Gordon ». Duncan, 8 Ib. 385. 4

? Empowering the governor to surrender on demand. An act of 1824, Dec.
18, had authorized the executive to deliver up fugitives from justice when de-
manded conformably to the act of Congress. %’he same in 1 Rev. L. of 1825,
p. 406.
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on steamboats, punishable by fine and imprisonment for going
to any free State or Territory and returning to Missouri. Ann.
L. p. 82.

§568. LEGISLATION OF THE STATE OF ARKANSAS.

The Territory of Arkansas had been included in the Terri-
tory of Missouri before 1819.*

1819, Aug. 3. The first act of the governor and judges
declaring the general laws of Missouri Territory to be in force.
Laws of Ark. T. by Steele and McCampbell, ed. 1835, p. 70.

1826, Oct. 20. An act supplementary to the several laws
concerning slaves. A short act providing for local patrols,
and a tax on slaves for expenses. Act of 1827, Oct. 31, on
the same subject. Ib.

1836.—Constitution of the State of Arkansas.” Art. IL
gec. 1. That all freemen, when they form a social compact, are
equal, and have certain inherent rights, &c. 10. No freeman
shall be imprisoned, &ec. Art. II. 2. Restricts the suffrage to
whites.’

1860, with objections: among which, that in providing for judgment against
such negroes, &c., on a summary proceeding before a single judicial officer, the
act was in violation of the constitutional guarantee of a trial by jury before de-
privation of life, liberty, and property, in the State Constitution, Art. 18, sec.
8,9. The governor cites case of Doran and Ryan, 1 Darne’s Ky. R. 831, and 9
Darne’s R. 447. He objected also to another feature of the bill “ as anomalous and
impracticable ” in its character: which was, that it gave a right to the negroes,
after becoming slaves, to sell their property before possessed and dispose of the
roceeds,

P ! March 2, 1819. An act establishing a separate territorial government in the
southern part of the Territory of Missouri. IIL Stat, U. 8. 493, 6 B. & D. 388.
1820, April 21. An act relative to the Arkansas Territory, II1. Stat. U. S. 568, 6
B. & D. 485, provides that the act of June 4, 1812, modified by the act, April 29,
18186, shall be considered applicable to this Territory. Ante, p. 167.

? Act of Congress, June 15, 1836. An act for the admission of the State of Arkan-
sas intothe Union, and to provide for the execution of the laws of the United States
within the same, and for other purposes. V. Stat. U. 8.50; 9'B. & D. 878. The
question was agitated at this time whether an enabling act of Congress was necee-
sary, or whether the people of the proposed State, in the first instance, might
petition with the proffer of their Constitution. See the Attorney-General’s in-
structions, under direction of President Jackson, Sept. 21, 18385, quoted in Report
on Kansas, March 29, 1860, from Comm. of the Ho. of Rep. on Territories, Grow,
Chairman. In the Preamble to their Constitution the people of Arkansas declare
themselves as “ having the right of admission into the Union as one of the United
States of America, consistent with the federal Constitution, and by virtue of the
treaty of cession by France,” &c. See ante, Vol L. p. 412, note.

3 1t is provided, in Art. IV. sec .28, that the General Assembly may prohibit
the introduction of slaves who have committed high crimes. By sec. 25, they
shall “have power to prohibit the introduction of any alave or slaves for the
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same principles which had maintained it in the colonies planted
by the English and French.’

1822.— Among the enactments of the governor and legisla-
tive council is An act for the punishinent of slaves for violations
of the penal laws of this Territory. Sec. 1. That for capital
offences, slaves shall be tried and punished as whites. 2. Cap-
ital offences declared. 3. For other offences, slaves to be tried
before a justice of the peace ; punishment by whipping, not to
exceed sixty lashes. Other provisions included are—4. Out-
lying runaways to be pursued. 5-8. Against dealing with
slaves; against going at large or hiring themselves. 9, 10.
Stealing free persons and slave-stealing punished with death.
11, 12. Masters of vessels not to carry out slaves. 13, 14.
Makes emancipation lawful under certain conditions. 15.
Emancipated negroes traveling about may be committed. 16-
19. Provisions relating to title in slaves.

1826.—An act to govern patrols. Acts in force in 1828, p.
34; Duval’s Compil. p. 62. Contains the ordinary provisions.
Additional provisions in Laws of 1832, p. 36. A new act in
1833 ; repealed, 1834 ; revived, 1836. ’

1826, Dec.—An act to prevent the future migration of
JSree negroes and mulattoes tv this Territory. Ann. L. p. 81.
Enacts that, if such shall not leave the State, they shall be sold
for a year at a time. Negroes employed on ships and vessels
are excepted. A new law in 1832.

1827, Jan. 10.—An act to regulate our citizens trading with
Indians. Ib. p. 80. Sec. 3. Carrying away slaves declared pun-
ishable with death. ——, Jan. 10. An act to prevent trading
with negroes. Ib. 148. ——, Jan. 11. An election law. Sec.
8. Limits the franchise to whites. Ib. p. 89. , Jan. 21.
An act regulating slaves, and prescribing their punishment in
certain cases, contains the most ordinary provisions of slave
Codes. Ib. p. 141.

1828, Nov. 14.—A4 crimes act. Ann. L. p. 48. Sec. 10.
Declares death penalty for exciting insurrection among slaves

! See, in 6 Hall’s Law Journal, 285, some extracts from laws of the Spanish
Indies relating to slaves; and, ib. 463, a translation of the royal edict or cedula of
May 31, 1787, for the good government and protection of slaves in the Spanish
colonies, which is the principal enactment on the subject.
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the State must, as compared with its foreign international law,
be at least first in the order of historical development; and
therefore, with the internal law, it may be judicially referred
to for the exhibition of whatever principles may, by having
universal personal extent, control the judicial allowance of the
laws of foreign countries.

The exposition of all law determining the rights and obli-
gations of foreign aliens—foreign international law, as herein
designated—is therefore naturally preceded by that of the
domestic international law of the United States, in its two
principal divisions:

1. That law which, though international by the character
of the persons to whom it applies, is identified in its source and
authority with the national municipal (internal) law, and
which therefore, if acting on private persons, is law in the
strict sense independently of the will of the several States
in which it operates; which division, in distinction from the
second, has herein been denominated guasi-international law.

2. That which, though international by the character of
the persons to whom it applies, is identified in its authority
with some local municipal (State) law; and which, if distin-
guished from this local law in its origin, source, or authority,
is not law in the strict sense of the word.

The first of these is found either—

a. In the Constitution itself, operating as private law ; or,

b. In the legislation of Congress under the Constitution.
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termination of relations arising under the same or parallel cir-
cumstances ; that is, to the international private law of the
colonial period and the periods of the revolution and the con-
federation, as it existed in the two forms already described,
viz. :—

1. The municipal law of the whole empire, affecting rela-
tions between the inhabitants of its various jurisdictions as
constituting the parts of one integral nation.

2. That rule of imperfect authority, more properly called
international, which prevailed among these various jurisdic-
tions as they were independent and distinct, under their several
acceptance of international law as a rule for political commu-
nities, and which rested within each such jurisdiction upon its
several local authority, for its legal effect upon private persons ;
though, also, judicially derived from the general juridical
practice of nations, as indicating the rule of natural reason
regulating the international allowance of theseffects of differ-
ent municipal laws.'

! Ante, §§ 36, 93.























































































272 MEANING OF OITIZEN.

itants of certain localities, or of some distinct class, as discrim-
inated by the supreme power. It was a term of limited per-
sonal application, implying peculiar personal franchises in the
individuals of a class, and differences of condition among the
subjects of the state resulting from personal laws." When the
possession of these privileges ceased to be distinctive of any
one portion of the inhabitants, the rights of the citizen would
be synonymoue with those of each subject of the state, and in
the internal law of spch state they would be convertible terms.
Wherever the terms have been used to distinguish persons
under the internal law, the condition of citizen includes, of
necessity, whatever is expressed by sudject; all rights and
duties attributable to the subject are equally attributable to
the citizen; while the condition of subject expresses only a
limited portion of the relations indicated by the term cttezen.

§ 628. All within the territory of a nation are subjects of
its dominion to the extent of owing obedience to its laws;* and
where no reference is had to any external relation of the state,
the term citizen is often applied to all actually present within
the territorial jurisdiction. But, even in expressing relations
under the internal law, reference is often had to the co-exist-
ence of other nations; and hence distinctions arise between
the persons actually subject to the same jurisdiction, founded
on the natural circumstance of birtA, the legal circumstanee of
naturalization, and the facts constituting what is technically
called domicil. These facts and circumstances form the basis
of private international law ;' and when reference is had te the
condition of private persons as connected with one or another
of several co-existent states, it is only mative or natural born
subjects domiciled within the jurisdiction of a state, and those
of foreign birth, likewise having a domicil therein, whom the
sapreme power may choose to put in the same relation towards
itself as the native sabject (i. e., naturalize), who can be called
citizens. Whether the word is then taken in the limited sense,
equivalent to subject, or refers to a distinctive condition of
personal privilege, it can apply only to native or naturalized
persons having a domicil.

' dnte, §107. * dAnte, § 273. ? dnte, § 121
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§ 629. Any relations between private persons or any dis-
tinctions in the condition of private persons under the internal
law of one state may be recognized by the juridical power of
any other state, in the application of private international law.
The terms which first expressed distinctions of condition under
the internal law may then, derivatively, be used in the enunci-
ation of private international law.

" By this law, applied by judicial tribunals, they necessarily
recognize the anterior subjection of the alien to the juridical
power of the state in which he had his previous domicil. For
this law is founded on the fact that some relations of persons
towards other persons and towards things may arise out of a
previous subjection to another jurisdiction. The only limits
to a recognition of such relations are the natural possibility of
sustaining them in another forum, and the juridical will of the
supreme power therein.'

§ 630. The relations thus recognized in an alien may be
only those of political subjection and allegiance. In this case,
the alien is recognized as a foreign citizen, or one having the
rights of foreign citizenship, only in those relations which, in
the case of the native or naturalized subject having a domicil,
arise simply from political subjection. If known to the inter-
national law of the forum as a citizen of the country in which
his domicil is recognized to be, it would only be in the sense
equivalent to native or naturalized subject having a domicdl.

But the civil privileges and immunities, or, generally, any
legal rights, attributed to the alien by the law of his domicil,
may also, by the will of the sovereign of the forum, be recog-
nized therein, so far as they can, from their nature as individual
or relative rights, be therein enjoyed or maintained. Indeed,
there is always a presumption that, so far as the judicial tri-
bunal acts independently of specific legislation, it will, to that
extent, sustain rights and obligations created by the law of the
alien’s domicil." If these rights or civil privileges of the alien,
originally existing under the law of his domicil, are such as
constitute him a ¢itizen under that law, in the sense of one in

! Ante, § 5.
? On the principle set forth in Ch. 1., the principle of comity, so called.
voL. 1.—18
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4. The domiciled inhabitants, native or naturalized, of each
State, who therein enjoy citizenship, as something beyond the
mere condition of domiciled inhabitants, native or naturalized,
shall be entitled to the privileges and immunities of citizen-
ship as something beyond the mere condition of domiciled in-
habitants, native or naturalized, in the several States.

§632. It has been shown that under the distribution of pow-
ers between the States and the national government, either
source of law might confer on persons of foreign birth the
rights which the native born inhabitant of a State holds in re-
spect to such source ; though neither of these could, unless by
special provision, change the relation between such persons
and the other source of law. Without such provision neither
the national government nor the States could, separately, natu-
ralize such persons; that is, place them in the relation of the
native-born inhabitant, which exists towards each of these co-
existent possessors of power.’

The Constitution vests in Congress the power to establish
a uniform rule of naturalization. A rule of naturalization,
whether uniform or not in its action in the different States and
its application to aliens, could have but one effect or conse-
quence—that is, to place the alien in the relation or position of
a native-born inhabitant, who is in each State the natural sub-
ject of both the State and the United States.’ Some of the
States have conferred upon aliens privileges held by native in-
habitants under their several authority, without reference to
naturalization under the law of Congress. Even if such grant
of privilege is valid under the Constitution, it is evident that
such persons are still alien in respect to the national govern-
ment, or the United States, holding sovereign powers within
the same jurisdiction. In arguing against such grants of priv-
ilege by the States, or against State acts of naturalization as
they have been called, it has been said that foreigners might
thus become citizens of a several State; and then, by the oper-
ation of this provision, they would be admitted to the privi-
leges and immunities of citizens in the several States; and

! Ante, §§ 891, 384. % Curtis, J., 19 How. 578, and authorities,
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to be d etermined by the will of the State in which they may
afterwards appear as aliens.)

2. Whether the nature of the rights here called the priv-
ileges and immunities of citizens,” which are, by this provi-
sion, to be enjoyed by ‘“the citizens of each State” in the
several States, depends upon the law of their domicil, or the
law of the State in which they may appear as aliens; or
whether some common criterion of those privileges and immu-
nities is here implied, and if so, where it is to be found.

It may at first seem unwarrantable to attribute such a lati-
tude to the inquiries arising under this provision. But, as
will be shown, in searching for authoritative expositions of
this clause, all, or nearly all, these varieties of meaning have
been actually supposed or maintained in judicial opinions, or
by the most distinguished commentators on this provision, or
in the arguments held before State legislatures when consider-
ing laws proposed for the regulation of international relations
towards other States of the Union.

§ 885. The interpretation of the term citizens of each State
in this provision has probably been judicially considered only
in cases wherein the question has been : Can persons of negro
race be citizens, within the meaning of this clause? The State
statutes prohibiting the immigration of free blacks have been
enumerated, and the cases noted in which the question of their
validity, in view of this clause, has been discussed.’ So far as
judicial opinion has been expressed on the question, it seems
almost unanimous that these laws would be unconstitutional,
were negroes to be held citizens of a State in view of this pro-

* vision, and also that negroes are not such citizens.

The questions of the constitutionality of those State laws
which prohibit the immigration of free colored persons, or of
those, of some seaboard States, which subject free colored per-

! See Ante, the statutes and cases noted, under laws of Virginia, pp. 5, 9; Ken-
tucky, pp. 15, n,, 16, 18, n. ; Maryland, pp. 20, 21; Connecticut, p. 45; Delaware,
pp. 18, 80; North Carolina, p. 86; Tennessee, p. 92; South Carolina, pp. 97, 99,
100; Georgia, pp. 104, 105, 107; Ohio, p. 118; Indiana, pp. 180, 181; Illinois,
Pp. 134, 135, 136 ; Mississippi, pp. 146, 147, 148; Alabama, ]ip 151, 152; Louis-
iana, pp. 158, 161, 163; Missouri, p. 170; Arkansas, p. 172; Iowa, pp. 176, 177;
Florida, pp. 191, 198, 195; Texas, p. 197; Oregon, p. 216.
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“It is not the province of the court to decide upon the
justice or injustice, the policy or impolicy, of these laws. * * *

“In discussing this question, we must not confound the
rights of citizenship which a State may confer within its own
limits, and the rights of citizenship as a member of the Union.
It does not by any means follow, because he has all the rights
and privileges of a citizen of a State, that he must be a citizen
of the United States. He may have all of the rights and
privileges of the citizen of a State, and yet not be entitled to
the rights and privileges of a citizen in any other State. For,
previous to the adoption of the Constitution of the United
States, every State had the undoubted right to confer on
whomsoever it pleased the character of citizen, and to endow
him with all its rights. But this character of course was can-
fined to the boundaries of the State, and gave him no rights or
privileges in other States beyond those secured to him by the
laws of nations and the comity of States. Nor have the sev-
eral States surrendered the power of conferring these rights
and privileges by adopting the Constitution of the United
States. Each State may still confer them upon an alien, or
any one it thinks proper, or upon any class or description of
persons; yet he would not be a citizen in the sense in which
that word is used in the Constitution of the United States, nor
entitled to sue as such in one of its courts, nor to the privileges
and immunities of a citizen in the other States. The rights
which he would acquire would be restricted to the State which
gave them. The Constitution has conferred on Congress the
right to establish an uniform rule of naturalization, and this
right is evidently exclusive, and has always been held by this
court to be so. Consequently, no State, since the adoption of
the Constitution, can by naturalizing an alien invest him with
the rights and privileges secured to a citizen of a State under
the Federal Government, although, so far as the State alone
was concerned, he would undoubtedly be entitled to the rights
of a citizen, and clothed with all the [406] rights and immuni-

the rights of a white inhabitant are in no wise the effects of law, but, like the
sovereignty possessed by the cFeople (ante, vol. L p. 414), a right above law. See
also the Florida case, above cited.
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derstood by others; and they knew that it would not in any
part of the civilized world be supposed to embrace the negro
race, which, by common consent, had been excluded from
civilized governments and the family of nations, and doomed
to slavery. They spoke and acted according to the then esta-
blished doctrines and principles, and in the ordinary language
of the day, and no one misunderstood them. The unhappy
black race were separated from the white by indelible marks,
and laws long before established, and were never thought
of or spoken of except as property, and when the claims of

- the owner, or the profit of the trader, were supposed to need
protection.

“This state of public opinion had undergone no change
when the Constitution was adopted, as is equally evident from
its provisions and language.

“The brief preamble sets forth by whom it was formed, for
what purposes, and for whose benefit and protection. It de-
clares [411] that it is formed by the people of the United
States: that is to say, by those who were members of the dif-
ferent political communities in the several States ; and its great
object is declared to be to secure the blessings of liberty to
themselves and their posterity. It speaks in general terms of
the people of the United States, and of citizens of the several
States, when it is providing for the exercise of the powers
granted or the privileges secured to the citizen. It does not
define what description of persons are intended to be included
under these terms, or who shall be regarded as a citizen and
one of the people. It uses them as terms so well understood,
that no further description or definition was necessary.

‘ But there are two clauses in the Constitution which point
directly and specifically to the negro race as a separate class
of persons, and show clearly that they were not regarded as a
portion of the people or citizens of the government' then
formed.

“One of these clauses reserves to each of the thirteen States
the right to import slaves until the year 1808, if it thinks
proper. And the importation which it thus sanctions was un-
questionably of persons of the race of which we are speaking,
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“If there be such a thing as citizenship of the United
States acquired by birth within the States, which the Constitu-
tion expressly recognizes, and no one denies, then these four
alternatives embrace the entire subject, and it only remains to
select that one which is true. )

“That the Constitution itself has defined citizenship of the
United States by declaring what persons, born within the sev-
eral States, shall or shall not be citizens of the United States,
will not be pretended. It contains no such declaration. We
may dismiss the first alternative, as without doubt unfounded.

“ Has it empowered Congress to enact what free persons,
born within the several States, shall or shall not be citizens of
the United States ? .

¢ Before examining the various provisions of the Constitu-
tion which may relate to this question, it is important to con-
sider for a moment the substantial nature of this inquiry. It
is, in effect, whether the Constitution has empowered Congress
to create privileged classes within the States, who alone can be
entitled to the franchises and powers of citizenship of the
Unifed States. If it be admitted that the Constitution has
enabled Congress to declare what free persons, born within the
several States, shall be citizens of the United States, it must at
the same time be admitted that it is an unlimited power. If
this subject is within the control of Congress, it must depend
wholly on its discretion. For, certainly, no limits of that dis-
cretion can be found in the Constitution, which is wholly silent
concerning it; and the necessary consequence is, that the Fed-
eral Government may select classes of persons within the sev-
eral States who alone can be entitled to the political ‘privileges
of citizenship of the United States. If this power exists, what
persons born within the States may be President or Vice-Pres-
ident [578] of the United States, or members of either House
of Congress, or hold any office or enjoy any privilege whereof
citizenship of the United States is a necessary qualification,
must depend solely on the will of Congress. By virtue of it,
though Congress can grant no title of nobility, they may create
an oligarchy, in whose hands would be concentrated the entire
power of the Federal Government.

voL. 1m.—20
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subject to other jurisdictions, or so called as possessing a cer-
tain degree of privilege under the internal law.

If these terms are not fully but only in a degree *convert-
tble,” the question occurs as to degree in this instance. The
next sentence in Kent’s note shows that the different uses of
the word are to be determined by the connection in which it
stande,—* And though the term citizen seems to be appropriate
to republican freemen, yet we are all, equally with the inhabi-
tants of other countries, subjects; for we are all bound by a'le-
giance and subjection to the government and law of the land.’
The privilege of voting, and the legal capacity for office, are
not essential to the character of a citizen,—for women are citi-
zens without either, and free people of color may enjoy the
one, and may acquire, and hold, and devise, and transmit by
hereditary descent, real and personal estates.”

From the remainder of the note, Kent’s opinion seems to
have been that, though citizen is not here simply equivalent to
subject, the only distinction between those domiciled inhabi-
tants, native or naturalized, who are citizens, and those who
are not, is in the quality of free as opposed to bond condition.

§644. An examination, independent of authority, will here
be attempted, of the question arising under the first part of
the clause,

What is the personal extent of the terms, the citizens of
each State ? or who are the persons thereby intended ¢

Assuming, on the reasons and authorities already pre-
sented, that only those persons can be intended who are inhab-
itants of a State, native or naturalized under an act of Con-
gress,’

The first inquiry is—whether all such persons are included
in the descriptive terms, or whether they refer to a portion
standing in a certain privileged relation toward the supreme
power of the State?

If the latter is the true conclusion,

A second inquiry is—whether the possession of the char-

! Compare ante, p. 271, note.

? So far as Kent and Story express an opinion, they support that interpreta-
tion of citizen in the third Article, which was hereinbefore maintained, Vol. L,
p. 436.

! Ante, p. 271, ’








































































































































































CONBTRUCTION OF THE PROVISION. 875

also denies power in Congress to legislate, and appears to
regard the provision as a law acting on the States as its
subjects.’ .

§ 688. The question, whether Congress or the States have
the power to legislate for the purpose of carrying this provi-
sion into effect, depends upon the view taken of it as public or
private law. Four views or constructions, which it is supposed
might be advanced in reference to any of these provisions,
have been stated in another chapter. It would appear that,
under any construction, the provision should act as a limit to
the legislative power of the States, and might be applied by
the judicial power of State courts in the first instance, or of
the Supreme Court of the United States in the last resort, in
declaring void any State law in conflict with it. But whether
a case could arise under this provision, which would be within
the judicial power of the United States, as a case * arising under
the Constitution” of the United States, and not as a case arising
between certain parties,” would appear to depend on this ques-
tion of construction, as does also the legislative power.

§689. As already remarked, there is apparently no neces-
sity for supposing that a similar construction, in respect to the
persons upon whom they operate, should be given to each of
these provisions.” But it seems to be generally assumed in all
arguments on the subject, that it must be presumed that the
principles which may be applied to the construction of any
one should be equally applicable to the construction of another.
For this reason, the authorities on the construction of the other
provisions should be examined as guides in the construction of
that which is the subject of this chapter.

But, without entering fully into the question of the con-
struction of this provision, it may be argued, consistently with
views to be presented in connection with the construction of
other provisions of this Article, that the last of the four con-

! See also the citations from these opinions in Ch, XXVL

* Ante, Vol. L, p. 482. Mr. O’Conor, arg. 20 N. Y. 581:—“ It is a curb set on
State legislation, harmonizing with the provision which extends the #gis of the
federal judi to the non-resident citizen in all controversies between him and
the citizens of the State in which he may be temporarily sojourning.”

3 Ante, § 603,



376 PRIVILEGES AND MMMUNITIES.

structions which have been mentioned is that which harmon-
izes best with the general character of the Constitution ; that
on the principle of the continuation of private law this provi-
sion may be supposed to have been intended to supply a law
of national authority, and guasi-international effect, in the
place of that law of individual rights for persons of white or
European race, which, in the colonies, was maintained by the
national or imperial authority, operating equally in every part
of the empire, and which maintained those rights in the case
of any such person, even against the local authority of any
colony or several jurisdiction.

This law would indeed have continued, had the Constitu-
tion contained no such provision, to be judicially applied in
each State to determine the rights of persons appearing therein
as domestic aliens, until it should have been changed under
the juridical authority of the State, either by positive legisla-
tion or judicial modification of unwritten law. But it may
perhaps be said that it would have ceased to have its former
extent, since the States, but for these provisions of the fourth
Article, would have equal authority over all persons within
their limits, whether domiciled inhabitants or domestic aliens.
The international recognition of the rights of domestic aliens
would, in each State, have depended upon its several will and
autonomic recognition of international obligation, and the only
private international law which could have been judicially
recognized as applying to persons domiciled in another State
would have been that which, in its authority, was identified
with the local municipal law.’

! That is, this would have been the theory of the public law (ante, § 436
Bat whether there ever was a period when a State would have been patiently
lowed to treat the other States as foreign countries may be doubted. See ante, n.
8, on p. 358. ’
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CHAPTER #v .

OF THE DOMESTIC INTERNATIONAL PRIVATE LAWLOF THE UNITED
STATES. THE SUBJECT CONTINUED. OF THE| AND THIRD
PARAGRAPHS OF THE S8ECOND SECTION OR. 'lpilamkm ARTICLE.
OF THE PERSONS WHO MAY BE Dmvw UP AS FUGITIVES
FROM JUSTICE OR FROM LABOR.

§ 690. The second and third paragraphs of the second sec-
tion of the fourth Article of the Constitution are as follows :—

2. A person charged in any Stéte with treason, felony, or
other crime, who shall flee from justice, and be found in another
State, shall, on demand of the executive authority of the State
from which he fled, be delivered up, to be removed to the State
having jurisdiction of the crime.” .

3. No person held to service or labor in one State under
the laws thereof, escaping into another, shall, in consequence of
any law or regulation therein, be discharged from such service
or labor; but shall be delivered up on claim of the party
to whom such service or labor may be due.”

§ 691. The general object of the first of these provisions is
the enforcement of State laws which require actual custody of
the person. In the additional territorial extent which it com-
municates to such laws, it modifies the enjoyment of the indi-
vidual right of personal liberty. But its general effect, as aux-
iliary to the administration of the criminal law of the_ States,
is a topie beyond the scope of this treatise. A state may how-
ever propose, by punitory laws, to secure the maintenance of
any particular status or personal condition. Thus the abduc-
tion of a free person, except in the maintenance of rights
incident to the relation of family, is in every country a crim-
inal act, and, in the common law of England and America,
is known as the crime of kidnapping. 8o, in countries where
involuntary servitude exists, the law punishes the act of con.

L ]
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from interpretation) which have already been presented as

possibly applicable to all or most of the#brovisions of the
fourth Article.' . ;;ﬁr

But whichever of these constructions may be put upon
either of these two clagges of this 4rticle, it is plain that, in
the relations created or maintained by either, certajgy natural
persons are designated as the objects of action or the objects of
a right of action.” Under any one of these constructlons, there-
fore, the question arises— .

What persons may be delivered up as fugitives from Justlce
or as fugitives owing service or labor {

The examination of each of; these clauses may then be dis-
tributed under the two following inquites :

1. Who, in each, are the persons who are the objects of the
rights guaranteed by the provision ¢

2. By what means are these prov1* to be made opera-
tive upon private persons ¢

It is evident that the questions above stated arise immedi-
ately on the provisions themselves, independently of any stat-
ute passed by Congress or by the States for the purpose of
maintaining rights or enforcmg obligations supposed to be
created by these provisions. But in order to determine either
question, it is necessary to refer to the authorities on these
points, and these are to be found in the national and State leg-
islation having this object; in the cases which have arisen
under such legislation ; and in other more or less authoritative
discussions of its constitutionality. The various State statutes
which have a bearing on these questions have already been
enumerated ; but their constitutionality, in reference to the
national law, has been judicially examined only in connection
with the constitutionality of the statutes enacted by Con-
gress.

The first of the questions before stated must therefore be
considered in connection with the similar inquiry arising under
the laws of Congress. The second question will involve an
inquiry into the proper construction of these clauses and the
question of the constitutionality of the laws of Congress. In

! Ante, p. 236, * Ante, §§ 28, 24
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and irritating discussion. It would have been far better to
omit it altogether, and to have left it to the comity of the
States, and their own sense of their respective interests, than
to have inserted it as conferring a right, and yet defining that
right so loosely as to make it a never-failing subject of dis-
pute and ill will.”

In the portion of the opinion which wxll be cited in the
next chapter the Chief Justice says: ¢ This compact, engrafted
in the Constitution, included and was intended to include
every offence made punishable by the law of the State in which
it was committed.”

§ 695. There have been several instances in which these
questions have been considered by the chief execntive officers
of the State governments, and their legal -advisers, the State
Attorneys-General, and they have been sometimes subjects of
discussion in the State Legislatures. The decisions made in such
cases cannot, however, be regarded as précedents having any
binding force ; and, indeed, it is difficult to see how, under the
application which has hitherto been made of this provision,
any rule of law, having a general authority in all the States,
can be derived from any cases arising under it. The judicial
opinions in which the effect of this provision has been con-
sidered have, with one exception, arisen on some actual cus-
tody which was claimed to be lawful under it. The case of
Kentucky «. Dennison presents the only instance in which
the action of a Governor of a State, in refusing to make the
required extradition, has been brought before a court for re-
view. In that case the Supreme Court of the United States
decided that it had no power to issue the mandamus prayed
for. The rules which may be drawn from the decisions of
State courts of law, when, on habeas corpus, or actions for dam-
ages, they may have passed upon the lawfulness of custody
under. the authority of the Governors of States proposing to
fulfill daties arising under this provision and the law of Con-
gress, will be rules of local authority only, as part of the law
of some one of the several States.’

1 In no instance, I believe, has the decision of a State court in sach a case been
brought up before the Supreme Court of the United States.

VoL, 11.—25




















































































































































































































































































































































































8MITH, J., IN BOOTH'S CASE. 507

denounce or abrogate them, but because they are in violation
of the fundamental law.

“So also, in the same section are contained sundry prohi-
bitions upon the United States, among which is the follow-
ing :—* The privilege of the writ of Habeas Corpus shall not
be suspended, unless when in cases of rebellion or invasion the
public service may require it.” Suppose, in a time of profound
peace and quiet, the federal government should pass a law
suspending the privileges of this writ, would the State govern-
ments have the power to call to account the federal officers
who had violated the compact in this behaif? the Congress
who passed, and the executive who approved it? Would the
State courts be bound by it? Not at all. Such an act of
Congress would simply be void, and it would be the duty of
every State and Federal court so to pronounce it, and it would
afford no protection to any officer, State or Federal, for refus-
ing to obey such writ. I mention these illustrations to show
that a great portion of our federal Constitution rests in com-
pact, while still another rests in grant. Where powers are
granted, they are to be exercised ; where rights rest in com-
pact, they have still the force of law; but the federal Govern-
ment has no power to legislate upon them ; they are to be
obeyed and enforced by the parties to the compact, the States
themselves.”

The judge then sketches the history of the provision con-
tained in the first section of the fourth Article, and describes
the original proposal of a provision for the surrender of fugi-
tive slaves, made in the Convention, August 28, 1787, as given
in Madison Papers, 1447-8. On page 30 he then says:—

- “This history is important, as it not only justifies and re-
quires a distinction to be taken between grants of power and
articles of compact, but it clearly demonstrates that the con-
vention all along discriminated between grants of power to
the Government, and articles of compact between the States,
and was extremely jealous and cantious in making such grants,
and only did so when it was deemed absolutely necessary.

“ Having now traced through this compact, and discovered
the time and manner when it became coupled with a power,

















































































534 ACUTHORITIES ON THE CONSTRUCTION.

as counsel for the United States Marshal, dated Nov. 9, on
the constitutionality of the Act of Congress of 1850. Judge
Curtis did not, in this, consider the question of the power of
Congress to legislate on the subject. An extract from the
opinion will hereafter be given,' from which it may be inferred
that, in his view, the claim is made on the national Government,
which may respond thereto, at its pleasure, and in any manner
it may judge proper ; that there is no ‘“case” within the judi-
cial power, unless Congress should choose to place it within the
action of that power. In this, Judge Curtis’ view agrees best
with the third construction, though he apparently differs from
Judge Story, in Prigg’s case, by not recognizing, as a basis of
the legislative power of Congress, the “case” arising under the
Constitution and so falling within the judicial power.

! See post, Ch. XXIX,, where the authorities on the question of the Commis
sioners being invested with judicial power, are conside:



CHAPTER XXVII.

DOMESTIC INTERNATIONAL LAW OF THE UNITED STATES. THE SUB-
JECT CONTINUED. QUESTION OF THE CONSTRUCTION OF THESE
TWO PROVISIONS EXAMINED. DOCTRINE OF BEIZURE AND RE-
MOVAL EXAMINED. APPLICABILITY OF THESE PROVISIONS BY
THE JUDICIAL POWER. TRUE BASIS OF THE LEGISLATIVE
POWER OF CONGRESS.

§ 788. It will be remembered that the opinions cited in the
last chapter were referred to as authorities on the construction of
these provisions,' but their value in this respect cannot be es-
timated without deciding at the same time upon their value
in determining the question of the legislative power of Con-
gress. Ience, although according to the method herein pro-
posed that inquiry does not properly arise until the construc-
tion of these clauses has been settled, it will be necessary to
examine these opinions with reference to their harmony with
the general doctrine of the legislative power of Congress.

The legislative power of Congress is defined in the eighth
section of the first Article of the Constitution. This section
. contains various specific grants of this power, or grants of
legislative power in reference to various objects particularly
specified. The grant which is contained in the last paragraph of
this section is equally a specific one, as contrasted with a gen-
eral grant of legislative power, but it is given in reference to
a class of objects specified in more general terms. The grant
is of power *“to make all laws which shall be necessary and
proper for carrying into execution the foregoing powers and
all others vested by this Constitution in the Government of the
United States, or in any department or officer thereof.

The powers conferred on Congress by this last clause are
denominated by Judge Story, in the twenty-fourth chapter of his

' Ants, § 727,

































































































































578 SEIZCRE AND REMOVAL.

to reuder service or labor on claim being made before publie
authority. The fugitive from labor may be either a chattel or
a legal person by the laws of the State in which he has been
held in bondage. The provision gnards only his obligation, as
a legal person, to respond, on claim, against the discharging
effect which follows on the fact of his escape from that State.
To that end only it takes up and gives a personal extent to
the law of that State. In all other respects he is discharged
pro tanto from the effects of that law, and whether he will be
liable to any other obligation of his former condition will de-
pend on the private international law of the forum, that law
which in its authority is identified with the local law of the
State. -

s 817, Ilaving said, on page 613 of the report, that, ¢ under
and in virtue of the Constitution, the owner of a slave is clothed
with entire authority, in every State in the Union, to seize and
recapture his slave whenever he can do it without any breach
of the peace or any illegal violence,” Judge Story adds:—
¢ In this sense and to this extent this clanse of the Constitution
may properly be said to execute itself.”

Positive law is always, of necessity, producing between
the persons upon whom it operates, relations in respect to per-
gons and in respect to things. In this respect it may be said
to be always executing itself. DBut rights and duties are man-
ifested in some action, and, so far as they involve the action of
some private person, the law may be said to be unexecuted
until that action has been performed. Whenever the action
is performed, by the person to whom it is permitted or of
whom it is required, without the intervention of remedial
process of law applied by public authority, the law giving
the right or requiring the duty may, still more appropri-
ately be said to exeente itself. But whether the action may
#0 bo porformed, without such intervention, depends firstly
——upon the nature of the object of the action,’ whether a per-
son or a thing ; and, secondly—if the object is a person, upon
the rights which may be attributed to (the capacity of') that
person ; and, if a thing, upon the rights which may be attrib-

~ " to othor persons (other than the actor) in respect to it.

! Ante, § 21.
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Under the fourth construction, the provision operates as
positive law, establishes a relation hetween private persons, and,
to that extent, executes itself. If the provision declared that
the escaped slave should, in the State in which he is found, be
regarded as a chattel or thing, which can only be the object
of the rights of legal persons, the necessary consequence might
be that he could be seized and carried away by the claimant,
unless rights of other persons in respect to the same chattel
should exist to delay possession. If the provision declared that
the fugitive bondman, as legal person, should, in the State in
which he is found, be in the same relation towards the owner
a8 before in the State from which he fled, the same absolute
right of possession would be vested in the owner which he had
in the State of domicil, and, the slave not deriving any right
from the local law of the State in which he is found, the mas-
ter might seize him and acquire legal possession. The con-
tinued possession could be contested only as the parent’s,
master’s, or manucaptor’s ocustody, of a minor child, an appren-
tice, or the bail, might be under the local law; and in such
case the provision might properly be said to execute itself;
the action involved in the right of the master, a8 recognized
by the provision, being then lawfully performed without inter-
vention of remedial coercion by public authority.

But the provision does not know the fugitive as a chattel,
and the law of the State in which he is found may attribute
to him any right whatever, subject only to claim to be made
by the master for his person to fulfill his debt of service or
labor, the just extent of which disability has been considered.
Therefore, in a State wherein, but for this provision, he would
have been “discharged from such service or lgbor,” the es-
caped slave is a legal person, and has a right to personal lib-
erty given him by the local law, which he dees not lose until
such claim has been made. Whether, under the provision,
he may be arrested without warrant for the purpose of being
taken before public authont'y to answer to the claim, is a dif-
ferent question; bat, in such a State, the local bill of rights
extends to him as Well as another, at least so far as to make
his seizure and removal by the owner illegal. It cannot be
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done, in such a State, “ without any breach of the peace or ille-
.gal violence,” because the law of the State declares it to be
illegal violence and a breach of the peace, and therein the
provision does not restrict the local law.'

§ 818. As has already been noticed,’ the Supreme Court,
in Kentucky v. Dennison, cannot be supposed to base the leg-
islation of Congress respecting fugitives from justice on the
theory of carrying into execution the judicial power of the
United States in a “case” arising under the provision in the
Constitation for the delivery of such persons on demand.
Indeed, the portion of the Opinion delivered by the Chief
Justice, which vindicates the legislation of 1793 on that
subject, does mot correspond with any justification previously
advanced for the action of Congress in reference either
to this provision or that relating to fugitives from labor.
Judge Taney there speaks of the legislation of 1793 in respect
‘to fugitives from justice as founded on the power specially
granted in the first section of the Fourth Article; holding that
Congress had thereby (in the language of that section) pre-
scribed the manner in which a judicial proceeding of the
State from which the fugitive from justice had escaped, to
which full faith and credit was to be given in the State into
which he had fled, should be proved in the latter, and tAe effect
thereof. Indeed the Chief Justice says that “ without doubt,”
this provision respecting fugitives from justice  which re-
quires official communications between States and the authen-
tication of official documents, was in the minds of the framers
of the Constitution, and had its influence in inducing them to
give this power .[the power conferred by the 1st sec. of the
4th Art.] to Congress.”’

This theory for ‘the legislation of Congress corresponds
better with the fourth than with any other of the constructions
of these provisions which have been indicated, inasmuch as the

! Under this view of the nature of the master’s right under the provision, it is
not necessary to inquire whether such seizure and removal will not be contrary to
those amendments of the Constitution of the U. 3. which are in the nature of s
‘bill of riths, The effect of those amendments, as limiting all that may be done
under color of the authority of the U. 8. for carrying the provision into effect,
will be considered in another place,

* Ante, p. 434, note, * Ante, p. 430.
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judicial power of the State, from whose justice the person
charged has fled, is supposed to operate before the power of
Congress can be brought into action. If it does so operate it
must be in applying some law. If the law applied is only the
law of the State in which the crime was committed, and if
the judicial proceeding of that State, being proved, and having
taken effect, or having received full faith and credit under the
first section of the fourth Article, is sufficient for the purpose
of delivering up the fugitive from justice,—of what use, it
may be asked, is the provision for that delivery in the second
section? It would seem that the law applied could be no
other than a law of national authority and extent, contained
in the provision itself, acting on the fugitive as its subject,
conformably with the fourth construction. But though the
State courts may apply such a law in the exercise of the con-
current judicial power of the State, it is evident that this
power can itself extend only to persons within the jurisdiction
of the State. Besides, the return of a criminal to the State
from which he had fled could have been required only by a
law of national authority and extent: it was not within the
“ original ” powers of the demanding State * previous to the
Constitution,” and therefore it is not, according to the greater
number of authorities, within the concurrent judicial power of
that State.

§ 819. Under this view of the legislative power of Céngress
in reference to this matter, an effect is attributed to this provi-
sion very similar to that which, in asserting the right to seize
and remove a fugitive slave, is attributed to the other provision.
As, in that instance, the law of personal condition of the State
from which the fugitive from service escaped is supposed to
operate in another State, 8o, here, the criminal law of the State.
from which the person charged fled is supposed to operate in
another State, so that while it is judicially administered in the
former State it may be ministerially executed in the latter.
It would be perfectly consistent with this view if some other
person, whether an officer sent by the Executive of the ge-
mandant State, or some United States Commissioner, or a

1 Ante, Vol. L, p. 492. .
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United States Marshal. should be indicated by Congress as the
person to make the delivery : for, as the provision does not in-
dicate the person who shall make the delivery, it would appear.
notwithstanding the argument of the Chief Justice that the
Governor is the person contemplated,’ that any person who
might be empowered to execute any other provision of the
national law might be enabled to enforce this.

§ 820. But if this consequence is not involved in Judge
Taney’s justification of the legislation of Congress, it would
still seem that, under that view, legal operation or effeet,
altogether beyond any effect as evidence, had been given in a
State to a judicial proceeding of another State; and whether
this can be done is, at the least, a matter of much doubt,* and
besides, since the person affected by.the judicial proceeding
was beyond the jurisdiction of the State in which it was ren-
dered, it would appear that it could not, under the decisions,
have ¢ effect,” even as evidence, in other States.?

§ 821. If either of these provisions is to receive the fourth
construction it would appear that, in being part of the supreme
law of the land, it binds all persons, private as well as public,
and that the rights and obligativns created by it might be
maintained and enforced by the instrumentality of any whose
office it may be, in any jurisdiction within the United States,
to apply that law.

The judicial power of the United States extends to all
cases arising under the Constitution. The question occurs
whether, independently of any statute on the subject, the
demand of a State for the delivery of a fugitive from justice, or
the claim of a private owner for the delivery of a fugitive
bondman, constitutes « case within the judicial power of the
United States and within the concurrent judicial power of the
several States? .

The question—of the exercisc of judicial power—which is
here considered, is not whether the statutes which Congress
should pass, in the exercise of an express or implied power to
cagry these provisions into effect, would not be a law, applica-

! On which argument see ante, p. 549, note.
* See ante, pp. 267-260. ? Ante, p. 246.
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ble by the judicial power of the United States and the concur-
rent judicial power of the States. It is, whether these provi-
sions operate as private law on the fugitive from justice or
from labor, and, irrespectively of legislation, may be enforced
by the judicial power of the United States or of the several
States ; and, if they may be so enforced, whether there are any
constitutional restrictions on the manner in which such power
may be applied ¢

§ 822. And first,as to a demand for the delivery of a fugi-
tive from justice.

If by Act of Congress the power to deliver up a fugitive
from justice, on demand, has been vested in persons who can-
not under the Constitution of the United States hold the judi-
cial power of the United States, and who cannot under the
Constitution of a State hold the judicial power of the State,
such Act of Congress and the adjudged cases which support it
may be authorities to show that a case within the judicial
power does not arise on such demand. This class of authority
will be presented in the next chapter, where the constitution-
ality of the Act of Congress of 1793, in view of the investiture
of the judicial pgwer of the United States, is examined.

The opinion of Kent, which has been given -among the
authorities on the construction of this provision,' seems to sup-
port the view that the demand and delivery of a fugitive from
justice would be within the judicial power. But it is doubtful
whether that author intended to say that such would be the
case under the Constitution alone, independently of legislation,
or only that by and under such legislation it could be made
a proper subject for the action of the judiciary.

Other juristical authority, taking the same view, may be
found in the opinion of those members of Congress who may
have supported the bill on this subject which was rejected in
the House of Representatives, March 1, 1861.*

But if any authorities support the doctrine that a case
within the judicial power arises under the provision itself
when a claim can be made for the delivery of a fugitive from

! Ante, § 788. 3 Ante, p. 438, note.
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§ 825. Secondly, as to a claim for the dclivery of a fugitive
from labor.

If, by any legislation of Congress, the power to carry out
the object of the other provision, by delivering up a fugitive
from labor on claim, has been conferred on persons who cannot
under the Constitution be invested with the judicial power of
the United States, such legislation, and the adjudged cases
which sapport it, are authorities to show that such delivery
on claim does not properly belong to the judicial power. This
class of anthorities will be presented in another chapter when
the constitutionality of the laws of Congress on this subject is
examined.'

§ 826. With the exception of the dictum of Chancellor
Walworth, in Jack v. Martin,® there is probably no judicial
opinion which can be cited in support of the doctrine that the
claim of a master under this provision may be enforced, and a
delivery made to him by the ordinary courts of the United
States and of the several States, independently of any legisla-
tion. The doctrine seems, however, to be necessarily involved
in maintaining the power of Congress to legislate as power to
carry into effect the power of the judicial department of the
United States. The aunthorities supporting that basis of legis-
lation will be noticed irf the latter part of this chapter.’

§ 827. The exercise of judicial power by a State courtis .
determined either by antecedent judicial usage or by the State
legislation. The exercise of the judicial power of the United
States is distinguishable according to the nature of the rights
and obligations which are the subject-matter of the judgment;
that is, as the power is applied in cases at common law or in
cases not at common law. On the exercise of the powers of
the national Government, in reference to the first of these
classes of cases, there are special limitations in the Constitu-
tion and the Amendments. Subject to these, the exercise of
the judicial power of the United States by the Circuit and Dis-
trict courts, is regulated by adopting, under the legislation of
Congress, the English common law of remedy as it may have

1 See post, in Ch. XXIX. Compare ants, § 822
* 14 Wendell, 627, and ants p. 451, note. * See post, § 832.
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dial, or adjective rights, which could not, alone, be the basis
of such cases." Hence there could be no foundation for the
legislation of Congress in reference to the enforcement of the
rights and obligations arising under this clause, as, according
to the view already presented, there is reference to the en-
forcement of the rights and obligations arising under the pro-
visions of the second section, under the fourth constrnction.
There is, therefore, in harmony with these views, & reason for
granting the power in the one case which does not exist in the
other.

' Ante, § 618,





























































































628 PENALTY UNDER THE ACT.

criminal from the agent who shall have received him or her
in his custody, while transporting him or her to the State or
Territory from which he or she shall have fled, is declared
in the second section of the Act. If the right of holding
in custody the person charged is a legal right under the Consti.
tution or under the statute, it would seem to be within the
power of Congress to guard it by any fine, not * excessive,”
or any punishment, not “cruel and unusual.”’

! Article 8 of the amendments:—Excessive bail shall not be W, nor ex.
cessive fines imposed, nor cruel and unusual punishments inflicted.

aef W 4!















































































































































































































THE QUESTION EXAMINED. 697

already cited, it has been affirmed to be under the Act of 1850.
Or even if it were provided that the master’s custody should
not be complete until, in the State from which the alleged
glave is supposed to have escaped, some judgment had been
passed by the local authorities, it might, by some stretch of
the vaguest doctrine of comity between the States, or comity
between the State Government and the national Government,
be pretended that the act of transfer from jurisdiction to juris-
diction is ministerial only. There would then be a real par-
allelism between the removal under the commissioners’ action
and an extradition in the case of a fugitive from justice.

§ 917. The conclusion resulting from the foregoing consid-
erations is, that the action of the commissioners in granting a
certificate, a8 contemplated by the Act of 1850, does involve
an exercise of the judicial power of the United States. This
conclusion is entirely distinct from any answer to the question,
whether the guarantee of jury-trial is violated by the pro-
¢eedings under these Acts of Congress. But the arguments to
be considered in the determination of that question may have
a bearing more or less confirmatory of this conclusion. That
question is to be considered in the following chapter.
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different meaning in the jurisprudence of the different States;
and it will appear, from a cursory examination of the statute
law of the slave States, that a trial of the issue of freedom or
slavery by jury in some of those States must be a very different
thing from jury trial of the issue under the national authority
with the ancient common-law sanctions.

5. The argument, from a supposed necessity, being equally
applicable against other objections taken against the law of
Congress, will be considered hereinafter, with those objections.

§ 939. Admitting the weight of judicial authority to be
affirmative of the validity of the law of Congress, though not
providing for a trial by jury, it may yet, in accordance with
the method herein pursued, be inquired how the gnestion is to
be regarded in the light of general principles applied to the
construction and interpretation of these clauses of the Con-
stitution.

If that view of the nature and operation of the provision
be the correct one, according to which it acts as private law,
creating cases falling within the judicial power of the United
States, and if, on the grounds hereinbefore presented, the right
of the claimant is not one which he may himself make perfect
by seizing and removing the slave or bondman,' then, in being
a demand against a legal person, whose status is presumptively
determined by the local law of the State in which he is claimed
for a debt of personal service, such claim may properly be
called @ suét. For a suit, in ordinary speech, is equivalent to
a legal claim or demand of one or more private persons against
one or more other private persons, to be decided by some in-
strument of the judicial function of sovereign power. Such
claim of a master seems to be within the description of a suit
which is given by Marshall, Ch. J., in Cohens ». Virginia
(1821), in reference to the use of the word in the eleventh
Article of the Amendments.”

' Ante, pp. 569-580,

? 6 Wheaton, 407, Marshall, C. J,, delivering the opinion of the court: “ What
is a suit? We understand it to be the prosecution or pursuit of some claim, de-
mand, or request, In law language, it is the prosecution of some demand in a
court of justice, The remedy for every species of wrong is, says Judge Black-
stone, ‘the being put in possession of that right whereof the party indilured is
deprived” ‘The instruments whereby this remedy is obtained are a diversity
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Constitution of the United States, any customary or common
law of the United States regarded as a single forum or juris-
diction, it might be questioned whether any forms of judicial
proceeding which might be adopted by the tribunals holding
the judicial power of the United States, either on their own
authority or by the sanction of legislation, could be called
common-law suits in this sense. Or, if any forms so used under
the authority of the United States or in applying the judicial
power of the United Statesanay be denominated suits at com-
mon law, in this sense, it can only be such as may have for-
merly prevailed by force of precedent or custqgn in the particu-
lar State or several jurisdiction within which that judicial
power is applied.' ‘So that the judicial power of the United
States, if applied in any of these forms, might be said to be
employed in a suit at common law.

A common law, thus distinguished from positive legislation,
must necessarily be recognized in every system of jurispru-
dence.’ But, remembering the principle that the particular
use of words by the authors or promulgators of the Constitu-
tion must be the key in interpretation,’ it is to be noticed that
while, in English and American jurisprudence, common law
was thus distinguished from statute law, or positive legislation,
yet it had another and peculiar limitation, when employed in
discriminating judicial methods of enforcing rights and obli-
gations and remedying wrongs, in which it is contrasted, not
with statute law, but with the Roman or civil law, or with the
remedial forms employed in its administration. When remedial
proceedings and judicial formalities are referred to as *“suits at
common law,” the presumption is that they are contrasted
with suits which, though also conducted according to precedent
and customary law, yet have not, in England and America,
ever been so called, i. e., suits following the course of the Ro-
man or civil law courts as it had customarily been understood
in English and American equity practice and in courts of ad-
miralty and maritime jurisdiction.

Now, in suits at common law, when so distinguished, a trial
of questions of fact by a jury is the principal circumstance dis-

! Cartig’ Comm., § 19. * Ante, § 85, * Ante, §8 605, 606,
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forum, and when there was no immediate prospect that the per-
son claimed would be taken out of the forum of jurisdiction.

A negro claimed as a slave or bondman in England, before
Somerset’s case, was as fully entitled to a writ of homine reple-
giando' as any one claimed as a villein under the ancient law ;
and equally so, whether the claimant proposed to detain him
in servitude in England, or to carry him back to the Planta-
tions.

It has never been shown that, where the claim of the alien
master was supported by some written intercolonial or inter-
State compact, or was supported under private international
law, the proceedings were summary, without jury trial, when
the person claimed denied being the bondman of the claimant.
The only colonial compacts relating to such claims were those
in the eighth article of the New England Confederacy of 1643,
in the seventh of that of 1672, and in the treaty between the
New Netherlands and the New England Colonies of 1650.
Although the nature of the proof to be required is, by these
compacts, limited to specified documentary evidence, it does
not appear but that the issue was to be decided by the same
judicial methods in which it would have been determined if it
had arisen between domiciled persons. There is no evidence
that the question of fact was to be decided otherwise than by
Jury.’

§ 943. The guarantee of a jury trial is further limited in
the Amendment by the amount of value in controversy. The
matter in controversy being that of the liberty of a natural
person, it will be in accordance with all analogies of the law
to regard it as a matter of greater value than the sum named
in the Amendment, since it is treated as beyond all valuation
to that person; and it may be safely assumed that, whatever
may be the value of the right of liberty to the alleged slave,

! 4 Comyns’ Dig., 481.

* There may be a strong presumption, from the general history of the times,
that these questions were generally decided by the magistrates with very little
ceremony. But at that time these were all slaveholding jurisdictions. Besides,
the observations in the note, ante, p. 682, apply here against denvmg any argu-
ment on this question from these compacts.

voL. 1.—47 (
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relation between the parties. The argument on that point has
already been considered.

§ 949. Another distinguishing feature of the remedy pro-
vided by the Act of 1850 is that, in the fifth section, it em-
powers the commissioners or the persons appointed by them to
execute process as aforesaid, to summon and call to their aid
the bystanders or the posss comitatus of the proper county
when necessary, &c., &c., and all good citizens are com-
manded, &ec., &e.

A very interesting question of American public law—
whether, under the distribution of sovereign power recognized
in the Constitution, the national Government has any legal
claim to the assistance of the posse comitatus—here presents
itself. But it is too remotely connected with the subject-mat-
ter of this treatise, especially since Congress did not deem it
fit to provide any penalties for the bystanders and good citi-
zens who might decline to ‘aid and assist in the prompt and
efficient execution of this law whenever their services may be
required, as aforesaid, for that purpose.”

§ 950. Objection has also been taken to the concluding
clause of the sixth section, which provides that the certi-
ficates granted “shall be conclusive of the right of the per-
son or persons in whose favor granted to remove such fugi-
tive to the State or Territory from which he escaped, and
shall prevent all molestation of said person or persons by any
process issued by any court, judge, magistrate, or other person
whomsoever.” This, it is said, is in violation of that clause in
the 9th section of the first article of the Amendments, which
declares “the privilege of the writ of Aabeas corpus shall not
be suspended, unless when in cases of rebellion or invasion
the public safety may require it.”

It would seem that Judlcw.l opinion on this pomt could be
pronounced only in some case in which a court had been asked
to grant the writ for the purpose of inquiring whether the
judge or commissioner had decided properly in granting the cer-
tificate, and in which there was no question of the jurisdiction
of such judge or commissioner. Probably no such case has
yet occurred. In the reported cases in which habeas corpus
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6th section of the Act, which requires the commissioner ¢ to
make out and deliver to such claimant, his or. her agent or at-
torney, a certificate setting’ forth ¢ke substantial facts as to the
service or labor due from such fugitive to the claimant, and of
his or her escape from the State or Territory in which such
service or labor was due to the State or Territory in which he
or she was arrested, with authority,” &e.

The very slender inference which may thus be drawn from
this clause does, indeed, appear to be all which can be produced,
to show that the commissioner’s action in granting the certifi-
cate is preliminary to ulterior judicial proceedings.

It is plain, from what has already béen said on the nature
of the commiesioner’s action, that the fullest statement of the
evidence before him would not vary the essentially judicial
character of his decision.' But it does not appear that the
commissioner is required to set forth the evidence as given be-
fore him, but only to state the substantial facts—that a certain
person was held to service or labor in a certain State by its
laws, and that he did escape therefrom. To suppose that the
commissioner’s statement of these facts, as they appeared to
him, would be taken to preclude all controversy on the ques-
tion of their truth in the judicial proceeding in the State from
which the person delivered up is supposed to have escaped,
would be to place the commissioner’s finding on the level of a
judgment, or equivalent to offering it in support of a plea of res
Judicata. But the possibility of this was excluded by the propo
sition that the commissioner does not exercise judicial power.!

Even if the commissioner were to set forth the evidence
itself upon which he had granted the certificate, it is plain
that such evidence could not be received in any ulterior judi-
cial proceedings in the State from which the person delivered
up is supposed to have escaped. For if he had been held to
service or labor by the law of that State, and had escaped from
it, the evidence of those facts must be found in that State; and
the evidence to be produced before the commissioner, accord-
ing to the first part of the 6thgection of the Act, and as pro-
vided by the 10th section, is actually taken in that State.

' Ants, §8 912-917. * Ante, § 915.
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A bill, amending the fugitive-slave law by providing for
such a trial in the Circuit Court of the United States in the
State to which the reclaimed person shall be carried bgck, re-

ceived the vote of a majority of the House of Representatives,
March 1, 1861.!

During the same session, Mr. Douglas introduced a bill in
the Senate to amend the existing Acts, which also, I belicve,
provided for such a trial.’

§ 960. In the exciting debates which preceded the adop-
tion of the Compromise Measures of 1850, the provisions of
the fugitive-slave law received little or no examination in
_ either branch of the national Legislature.” On the occasion of
Mr. Sumner’s speech, on his motion to repeal the law, August
26, 1852, many other senators expressed opinions. So far as
any argument in support of the law was then advanced, it
rests on the assumptions that the action of the judge or com-
missioner is preliminary, and that the delivery of a fugitive
on claim is not, in its legal aspects, distinguishable from the
extradition of a fugitive from justice; while the power of Con-
gress was supported either by the argument from necessity or
by that from long acquiescence.

! House Bill No. 1009. It was read in the Senate for the first time only,
March 2, 1861.

* Senate Bill No. 549. Jan. 28, 1861, read, by consent, the first and second
times, and reforred to the Judiciary Committee.

* Benton's Thirty Years’ View, vol. 2. p. 780 :—* The wonder is how such an
Act came to pass, even by so lean a vote as it received: for it was voted for by less
than half of the Senate, and by sixless than the number of senators from the slave
States alone. It is a wonder how it passed at all; and the wonder increases on
knowing that, of the small number that voted for it, many were against it, and
merely went along with those who had constituted themselves the particular guardi-
ans of the rights of the slave States, and claimed a lead in all that concerned them.
These sclf-instituted guardians were permitted to have their own way, some
voting with them unwillingly, others not voting at all. It was a part of the plan
of ‘compromise and pacification’ which was then deemed essential to save the
Union; and under the fear of danger to the Union on one hand, and the charms of
gaciﬁcation and compromise on the other, a few heated spirits got the control, and

ad things their own way.”
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affecting the rights of the parties, has been already noticed,
ante, Vol. L, p. 490, n. 2. If the case is one of those in which
the rights and obligations of the partics, though ascertained
according to the State law, are maintained under the guasi-
international law which derives its authority from the Consti-
tution of the United States, the national judiciary must ascer-
tain the State law without reference to the judgment of the
State court on the same facts. Otherwise, though that judg-
ment would be appealable to the Supreme Court of the United
States as a case arising under the Constitution of the United
States, the appeal would be nugatory.

But the case may be one in which the rights and obliga-
tions of the parties are not maintained by any provision in the
Constitution, though coming within the judicial power of the
United States as a case between certain persons. In such a
case it would seem that the decision of the State court as to
the State law in the particular case must be conclusive. The
case of Dred Scott . Sandford, if within the judicial power of
the United States, was one of this character, having been
brought in the Circuit Court by Scott as a citizen of Missouri
against Sandford as a citizen of New York, and not as a casc
arising under the Constitution and laws of the United States.

The opinion of Judges Taney and Nelson, as to the force of
the decision of the Missouri court as the exposition of the
law of Missouri, may be sustained by this distinction.

§ 978. A variety of circumstances may be conceived in
which the determination of the rights and obligations of pri-
vate persons incident to conditions of freedom and its contra-
ries would present other uestions under that branch of the
domestic international private law of the United States which
is considered in this chapter. These for the most part might
be classed under the law of contract and testamentary disposi-
tions. No questions of this class have hitherto excited partic-
ular attention.'

! In connection with this section, see ante, in the close of Ch. X, §§ 323, 327.
voL. 1.—50



® CHAPTER XXXII.

THE FORFIGN INTERNATIONAL PRIVATE LAW OF THE UNITED STATES.
OF NATURALIZATION. OF STATUS OF FOREIGN ALIFNS. OF THE
IMPORTATION OF SLAVER, AR TRADE AND AS CRIME. OF THE DE-
MAND AND EXTRADITION OF SLAVES AND CRIMINALS USNDER
THE GENERAL INTERNATIONAL LAW.

§979. After considering conditions of frcedom and its
contraries as topies of the domestic international law, it re-
mains to consider such conditions as they may be affected by
the foreign international law of the United States which applies
to persons distinguished as foreign aliens.! TUnder this branch
of the general snbject only a few principal objects of inquiry
can here be briefly alluded to.

§ 9%0.  On general principles, the law of the eolonies ap-
Plying to foreign aliens continued in the new States atter the
Revolution, moditied only by the political change wherely the
subjects of Great Britain became aliens in respect to the United
States.  The Constitution of the United States contains no pro-
vigions which directly determine any relations of foreign aliens.
The rights and obligations incident to the status or personal
condition of such persons depend upon the powers held by
the States, except as those granted to the several departments
of the national Government become a source of law atfecting
such persons.?

§ 931. The question as to the extent of the power *to
establish a uniform rule of naturalization,” has alrcady been
noticed. The existing Acts of Congress mention only *aliens
being free white persons” as those who may acquire citizenship

! Ante, $5 384, 387, 599, and, generally, Chapters XIIIL and XX.
? Ante, §§ 75, 330, 415, 434,
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under them. The question, whether Congress may or may not
naturalize others, may dcpend upon the degree of privilege
which Congress can confer under this power.’

§ 982. If the status of the foreign alien can be affected by
any other legal rule resting on the powers held by that Govern-
ment, it must be through the grant of powers in reference to
the external relations of the United States with foreign coun-
tries and their inhabitants. These relations may, in a measure,
be distinguishable as those of war and those of peace. The
powers of government incident to the first of these have no
proper legal connection with the personal condition of private
persons.’

§ 983. The power “to regulate commerce with foreign na-

! Ante, §§ 389-391, 627-630.

2 In the existing civil crisis much is said of a “ war power,” in the exercise of
which the slaves, in the States whose inhabitants are in armed opposition to the
national Government, may be emancipated, st the discretion of those who, in those
States, may have the supreme command of the national militury force. Mr. J.
Q. Adams, in a speech in the House of Representatives, April 14, 15, 1842, is said
to have stated the existence of the power as a recognized doctrine of public law,
In the event of any declaration of emancipation, in the exercise of such a power,
and of an ensuing practical emancipation while the parties whose rights and
obligations are to be affected by it are within the actual control of the military
force from which the declaration proceeds, the question of the legal operation of
such declaration may be supposed to arise at some time or other after the with-
drawal of the military force, and whenever those righta and obligations shall be
the subject of suits in the civil courta. It scems to be assumed, by those who
assert the existence of the power and advoente its exercize in the revolting States,
that the rtatus of the slaves o emancipated will have been legally chuneed, as by
ordinary emancipation by act of the owner, or by State legirlation.  This being
supposed, and that the civil courts will, in the ordinary course of judicial decision,
recognize the change of personal condition, the question oceurs whether, by the
same declaration of emaneipation, a change in the loeation of puwer over the status
of those thus emancipated will have occurred, so that the power to determine their
condition as bond or free in the future will no lonzer be vested inthe several State
which they may inhabit, but pass to some other political person—the national Gov-
ernment, or some department or officer thereof, it may be assumed.  In this case,
the written Constitution will have ceased to indicate the line between the powers
grunted to the Government of the United States and those * reserved” to the
States; und the further inquiry naturally follows, whether those thus emanci-

ted will be the only persons whose personal condition will have been removed
rom the contro] of the State.—the personal condition of all others, of whatever
color, being still subject to the State power.—or whether the entire power over
status of persons will, in some of the States, have become one of the powers held
by the national Government, and whether the change will affect the powers of
all the States equally. The assertion of power to eflect a permanent emancipation,
whether it be claimed for a commander-in-chief, for Congress, or for the national
. Government as a whole, involves the inquiry—Will a new distribution of the
pow.-rs of sovereignty in the hands of the people of the United States by rev-
olutionary change now take place ? By.sec. 4 of the Act of Aug. 6, 1861, An Act
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tions,” given to Coggress in Art. I, sec. 8, must enable the
national Governmnent, in some degree, to maintain, in time of
peace, the rights and obligations incident to the statns of for-
eign aliens. Any power in respect to the admission or exclu-
gion of such persons must be derived, apparently, from this
power,’ or from the treaty-making power vested in the Presi-
dent and Scnate by Art. IL., sec. 2. The limitation in Art. L,
sec. 9,—* The migration or importation of such persons as any
of the States now existing shall think proper to admit shall
not be prohibited by the Congress prior to the year eightecn
hundred and eight ; but a tax or duty may be imposed on such
importation, not exceeding ten dollars for each person,"—
scems to indicate that the power would, in its absence, have
belonged to Congress, even before the expiration of the prohibi-
tion. But this clause, interpreted on the principle of learning
the intention a/iunde, and the rule of contemporanca cxpoxitio,
has always been taken to give a special power in respect to
the importation of slaves from Africa. Congress has passed
various Acts to prevent it.

§ 98+, The status of foreign aliens, in relations not affected
by the powers above spoken of, appears to be determinable
according to the law of the State in which they may appear;
though, from the character of the persens, the judicial power
of the United States may be invoked to decide on the nature
of their rights and obligations.® The law determining their
condition is international private law, from the character of
the parties ; but, being derived from the State powers, it may

to confiscate property used for insurrectionary purposes, XII. St. U. S., 319, any one
who “during the present insurrection against the Government of the United States™
shall require or permit persons owing him * labor or service under the laws of any
State,” to serve in military operations against the Government, * shall forfvit his
claim to such labor, any law of the State, or of the United Ntates, to the contrary
notwithstanding. And whenever thereafter the person claiming such labor «r zer-
vice shall scek to enforee his claim, it shall be a full and suflicient answer to such
claim that the person whose service and lahor is claimed had been employved in
hostile service against the Government of the United States, contrary to the pro-
visions of this Act.”

! Compare Judge Baldwin, noted ante, p. 766.

3 Ante, § 445, The question—By what law the status of persons on board of
private or public vessels of the United States when not within the jurisdiction of
any several State or Territory, is to be determined—may be of importance under
many supposable circumstances. Compare ante, p. 770, note 2, and see Polydore
v. Prince, Ware's R., 410, U, 8, v, The Amistad, 15 Peters, 518.
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be very different in the different States. How far the power
of the States in respect to the rights and obligations of foreign
aliens may be limited by the effect of treatics with foreign na-
tions, is a question which might be important.

§ 985. The power to determine the relations of persons on
board of private ships and vessels belonging to the United
States on the high seas, or in places not under the territorial
jurisdiction of any civilized nationality or power, gives exist-
ence to a class of laws having personal, as contradistinguished
from territorial, extent.' These laws, so far as they apply to
persons without regard to their nationality, place of birth, or
naturalization, are properly part of the internal law of the
United States, as distinguished from the international, law,’
though they may be very important in connection with the
relations of the United States towards other countries. The
powers of Congress to originate such laws are derived partly
from the power in respect to commerce, and partly from the
power given in Art. L, sec. 8, “to define and punish piracies
and felonies committed on the high secas, and offences against
the law of nations.” The laws punishing persons engaged in
the slave trade between foreign countries, or in buying or in
seizing persons for slaves on the coasts of Africa, or on the
high scas, may here be classed ; while, as incidental to these
powers, and to the power to prohibit the importation of per-
sons, may be classed the laws against equipping vessels in ports
of the United States with the intention of engaging in the
African slave trade.’

§ 986. The power to remove persons to foreign countries,
or to colonize them in barbarous and unoceupied countries, or

! Ante, §§ 26, 2. ? Ante, § 58.

* Laws of Congress relating to the external slave trade are: Acts of March 22,
1794, An Aet to prohibit the carrying on the slave trade from the United States to
any foreign place or country, 1. 8t., U. 8., 847; of May 10, 1800, An Act in addi-
tion, &c. (to the above Act), IL ib., 70; of March 2, 1807, An Act to prhibit the
importation of slavea into any port or place within the jurisdiction of the United
States, from and after the first day of Junuary, in the year of our Lord one thousand
eight hundred and eight, ib., 426 ; of April 20, 1818, An Act in addition to, &c.
(the last-named Act), and to rqmal certain parts of the same, I1l. ib., 4560; of
March 3, 1819, An Act in ad-lifton to the A}:laa prohibiting the slave trade, ib.,
532; and also of May 15, 1820, An Aect to continue in force “An Act to protect the
commerc- of the United Stat s and punish the crime of piracy,” and also to make
Surther provisions for punishing the crime of piracy, ib., 600.
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